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THE SCOPE AND PURPOSE OF SOCIO- 
LOGICAL JURISPRUDENCE. 


I. 
SCHOOLS OF JURISTS AND METHODS OF JURISPRUDENCE. 


NTIL recently, it has been possible to divide jurists into 
three principal groups, according to their views of the nature 

of law and of the standpoint from which the science of law should be 
approached. We may call these groups the Philosophical School, 
the Historical School, and the Analytical School! On closer an- 
alysis, the Philosophical School falls into three: an Eighteenth- 
Century Law-of-Nature School, perhaps still represented by a 
Rousseauist School in France,? and not without representatives in 
American juristic thought,’ a Metaphysical School, dominant in 





Norte. — The substance of these papers will appear in a forthcoming book to be 
entitled “‘Sociological Jurisprudence.” 

1 On schools of jurists, reference may be made to Bergbohm, Jurisprudenz und 
Rechtsphilosophie, 3-37; Dahn, Rechtsschulen, in his Rechtsphilosophische Studien, 
132; Dernburg, Pandekten, I, §§ 16-17; Windscheid, Pandekten, I, §§ 7-10; Bryce, 
Studies in History and Jurisprudence, Essay XII; Pollock, Oxford Lectures, 1-36; 
Lightwood, The Nature of Positive Law, ch. 11-14. See also Bluntschli, Die neueren 
Rechtsschulen der deutschen Juristen; Bekker, Ueber den Streit der historischen und 
der filosofischen Rechtsschule. : 

2 Acollas, L’Idée du droit (2 ed. 1889); Introduction a l’étude du droit (1885). 
Cf. Beaussire, Les principes du droit (1888), Introduction. 

5 See Campbell, The Science of Law according to the American Theory of Govern- 
ment, 1887; Smith, The Law of Private Right, 1890 (see particularly Part III, ch. 
3); Hughes, Datum Posts of Jurisprudence (1907); Andrews, American Law (2 ed.), 
1908 (see vol. I, §§ 103-104, 112). Cf. Bishop, Non-Contract Law, § 85. The state- 
ments of Sir Frederick Pollock, Oxford Lectures, 33, that “there are even one or two 
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592 HARVARD LAW REVIEW. 
philosophical jurisprudence during the first half of the nineteenth 
century,‘ and a Social-Philosophical School, of which there are 
several varieties, but in which the Neo-Hegelians seem to have 
the most fruitful program.’ The historical jurists may be distin- 
guished into a German Historical School, whose method is philo- 
sophical (indeed often metaphysical) and historical, and an English 
Historical School, whose method is comparative and historical. 
The Analytical School, likewise, has an older and a newer phase. 
The older type, which adhered to the analytical method exclusively,® 
may be distinguished from a later English school, whose method is 
historical as well as analytical.’ Thus it will be noted that there 
is a marked tendency to abandon the exclusive use of any one 
method, and to bring these formerly divergent schools into some- 
thing like accord. In this movement, however, propinquity hitherto - 
has played a curious part. The German Historical School arose 
in a country dominated by philosophical methods and at a time 
‘when the Metaphysical School was at its strongest. Hence its 
‘methods were philosophical as well as historical. The English 
Historical School arose by way of revolt from a predominant ana- 
lytical school. Hence its methods are comparative and historical, 
‘and the representatives of this school have regarded them as sup- 
‘plementary to analytical methods, rather than as self-sufficient.® 
Similarly they have been at one with analytical jurists in their esti- 





American writers of great ability for whom, as for the German expounders of Natur- 
srecht, ‘legal science appears to consist in a perpetual flux of speculative ideas” and 
that American theoretical work “is mostly akin to that of the [older] German philo- 
‘ssophical and historical schools,’ although denied by Judge Dillon (Laws and Juris- 
prudence of England and America, 144), appear to be well taken as applied to the 
historical school in this country. 

4 For detailed grouping of jurists from the standpoint of the Metaphysical School, 
see Ahrens, Cours de droit naturel (8 ed.), I, 26-80; Lorimer, Institutes of Law 
(2 ed.), 38; Miller, Lectures on the Philosophy of Law, Appendix E. Cf. Mr. 
Kocourek’s note to his translation of Gareis’s Science of Law, 12. 

5 See Berolzheimer, Fiir den Neuhegelianismus, Archiv fiir Rechts und Wirth- 
schaftsphilosophie, III, 193. 

6 F. g. Markby, Elements of Law (1 ed. 1871); Amos, Systematic View of the 
Science of Politics (1872); Holland, Elements of Jurisprudence (1 ed. 1880). _ 

7 Cf. Jenks, Law and Politics in the Middle Ages, ch. I. Perhaps Salmond, Juris- 
prudence (1 ed. 1902), represents a philosophical tendency in what is still the Analyti- 
cal School. 

8 Maine, Ancient Law (Pollock’s ed.), 6; Jenks, Law and Politics in the Middle 
Ages, 2. In consequence “reconciliation” of analytical and historical jurisprudence 
has come to be acommon-place. See, for example, Taylor, Science of Jurisprudence, 22. 
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mate of philosophical methods.® And in America, where eighteenth- 
century theories of natural law took root in constitutional law 
through bills of rights and the judicial power over unconstitu- 
tional legislation, and the analytical theory has had to contend for 
recognition, more than one professed adherent of the Historical 
School shows notable affinities to the older Philosophical School.!® 
On the other hand, the influence of the revolt from the Analytical 
School in England has given to recent analytical jurists a noticeable 
historical bent," while in Germany, the rise of legislation, instead 
of creating an analytical school, has merely given an analytical 
turn to jurists who must be counted still as philosophical or as 
historical. Moreover the Philosophical School, except in Scot- 
land and in Italy, until the recent revival of interest in philosophy, 
was almost becoming historical." 





® Compare with Austin’s “Jargon of the Germans,” Bryce, Studies in History and 
Jurisprudence, Essay XII (American ed. pp. 609-612); also Mr. Bryce’s remarks 
before the Association of American Law Schools, 31 Rep. Am. Bar Ass’n, 1061, 1063. 

10 F. g. Carter, Law, Its Origin, Growth and Function, 133, 637. See Hammond, 
Blackstone, I, 97. 

1 The recent analytical jurists, who correct the conceptions of Austin to accord 
with the views of historical jurists, have been called ‘‘Neo-Austinians.” Jethro 
Brown, The Austinian Theory of Law, Excursus E. 

2 A few formulas and definitions from recent German jurists will make this clear. 
I. Philosophical jurists: ‘Law is the order (Ordnung) based upon autonomous govern- 
ment in a state of civilization” (Berolzheimer, System der Rechts und Wirthschafts- 
philosophie, iii, 17); “‘The purpose of all law is a determinate external behavior of 
men toward men. The means of attaining this purpose, wherein alone the law con- 
sists, are norms or imperatives ”’ (Bierling, Juristische Prinzipienlehre, i, § 3); “Law 
is a peaceable ordering (Friedensordnung) of the external relations of men and their 
communities to each other. It is an ordering, norma agendi, a regulating through the 
setting up of commands and prohibitions ” (Gareis, Enzyklopidie und Methodologie 
der Rechtswissenschaft, § 5); “Hence the rule armed with force first gives us the 
conception of law. That which does not possess the guarantee lying in force, cannot 
be called law’? (Lasson, System der Rechtsphilosophie, 207); “The legal order is 
an adjustment through coercion of the relations of human life” (Kohler, Einfiihrung 
in die Rechtswissenschaft, § 1). II. Historical jurists: “Law is the ordering of the re- 
lations of life guaranteed (gewdhrleistete) through the general will ” (Dernburg, Das 
birgerliche Recht des deutschen Reichs und Preussens, i, § 16); “But one must 
bear in mind that the final basis of all law lies in the power of the State. . . . Enacted 
law and customary law are to be carried back to this same power, the one as expressed, 
the other as tacit will thereof” (Czyhlarz, Institutionen, § 4). Cf. Bergbohm, Juris- 
prudenz und Rechtsphilosophie, 546:° ‘To be positive law and to come into existence 
historically by being laid down as a binding rule, is simply one and the same thing.” 
The Austinian would not find much to complain of in these formulas. 

% Prins, La philosophie du droit et l’école historique, 8. 
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We should expect a new school to arise from this breakdown of 
the older schools, and there are many signs that such an event has 
taken place. Jurists are coming together upon a new ground from 
many different starting points. Some of them profess to find this 
new ground, potentially at least, in the schools from which they set 
out. But there is much to indicate that instead of a further varia- 
tion of one of the old creeds, a wholly new creed is framing. The 
rising and still formative school to which we may look chiefly 
henceforth for advance in juristic thought, may be styled the 
Sociological School. 


1. ANALYTICAL JURISPRUDENCE. \ 


The analytical jurist pursues a comparative study of the pur- 
poses, methods and ideas common to developed systems of law by 
analysis of such systems and of their doctrines and institutions in 
their matured forms.“ This is one of the oldest and at the same 
time one of the most recent methods of legal science. Jhering tells 
us that the beginnings of legal science among the Romans are to 
be seen in the earliest and crudest form of analysis,” which is re- 
produced exactly in the “putting of differences” and “taking of 
diversities” so characteristic of the Elizabethan era in our own 
system. But as a method of jurisprudence this method requires a 
condition of stability in the legal systems analyzed. Hence it is 
appropriate to a developed system only, and begins to be employed 
only as legal systems reach maturity. Moreover, as the growing- 
point in a matured system is more and more in legislation, the 
analytical theory of law is imperative or positive. Law is looked 





“4 See Gray, The Nature and Sources of Law, §§ 1-19; Berolzheimer, System der 
Rechts und Wirthschaftsphilosophie, II, 18-20; Bergbohm, Jurisprudenz und Rechts- 
philosophie, 12-20. 

15 Geist des rémischen Rechts, III, 11. 

16 In England, analytical jurisprudence begins with Austin, The Province of Juris- 
prudence Determined (1832). In Germany, under the name of Allgemeine Rechtslehre, 
it begins to be important with Binding, Die Normen und ihre Ubertretung (1872- 
1877). See Sternberg, Allgemeine Rechtslehre, I, § 13 B; Bergbohm, Jurisprudenz_ 
und Rechtsphilosophie, 17. Perhaps it is significant that the Hungarian Finkey, in his 
recent historical introduction to jurisprudence (1908), styling himself an adherent of 
what he calls “the modern positive school of philosophy of Law,” puts Austin first 
among the masters of that school, naming also Jhering, Binding, and Bierling. Barany, 
Aus der Ungarischen Rechtsphilosophie, Archiv fiir Rechts und Wirthschaftsphilo- 
sophie, ITT, 48, 49. . 
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upon as something that is made. In its crudest form, this is ex- 
pressed in Austin’s dogma that a law is a command. To-day un- 
der the influence of Binding and Jhering, it commonly takes the 
form of regarding law as a body of standards or norms established 
or recognized by the state, or, in another view, originating in 
society but laid down by the judicial organs of the state.’ The 
kernel of it is that law “is a product of conscious and increasingly 
determinate human will.” ?* The characteristics of the analytical 
school, then, may be said to be: 

1. They consider developed systems only. 

2. They regard the law as something made consciously by law- 
givers, legislative or judicial. 

3. They see chiefly the force and constraint behind legal rules. 
To them, the sanction of law is enforcement by the judicial or- 
gans of the state, and nothing that lacks an enforcing agency is 
law. 

4. For them the typical law is statute. But the backwardness 
of legislative law-making in America is reflected in a position 
taken by American jurists, whose point of view is otherwise ana- 
lytical, which with respect to legislation is superficially akin to 
that of the Historical School. 

5. Their philosophical views are usually utilitarian or teleo- 
logical. 

Bearing in mind these characteristics of the analytical jurists, 
the limitations of their method are evident. The adherents of the 
English Historical School have been active in showing the errors 
in the conception of law derived from considering developed sys- 
tems only.’® But from the sociological point of view we may find 
a more serious objection in the practical effect of confining juristic 
study to the analytical method. Analytical jurisprudence is a 





17 See Gray, The Nature and Sources of Law, § 213. Cf. Jenks, Law and Politics 
in the Middle Ages, 2: “Despite criticism, Austin’s position is unassailable, regarded 
as a summary of existing facts. What the State wills, that, and that alone, can the 
individual be compelled to obey.” See also Willoughby, The Nature of the State, 
ch. 7. 

18 Munroe Smith, Jurisprudence, 37. This statement of Jhering’s view cannot 
be bettered. Compare: “Law is the voluntary and intended work of humanity.” 
Korkunov, General Theory of Law (Hastings’ transl.), 116. 

19 Perhaps the best answer to these criticisms has been made by Mr. Jenks: “Not 
only do systems of law change their contents, but the conception of law itself changes 
with the progress of mankind.” Law and Politics in the Middle Ages, 3. 
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general theory of law drawn from Roman and English law.” It 
brings everything to the test of principles obtained from analysis 
and comparison of those systems. Thus it leads us by one path, 
just as the historical method leads us by another, to a jurispru- 
dence of conceptions, in which new situations are to be met always 
by deduction from old principles, and criticism of premises with 
reference to the ends to be subserved is neglected. In the pursuit 
of principles there is a tendency ,0 forget that law is a practical 
matter. The desire for formal’ perfection seizes upon jurists. 
Justice in concrete cases ceases to be their aim. Instead, they aim 
at thorough development of the logical content of established prin- 
ciples through rigid deduction, seeking thereby a certainty which 
shall permit judicial decision to be predicted in detail with absolute 
assurance. Kantorowicz puts it thus: 


“The prevailing ideal of the jurist is this: A superior magistrate with 
academic training, he sits in his cell armed only with a thinking-machine, 
though concededly one of the finest type. The only furniture is a green 
table, upon which the official code lies before him. One hands him any 
case you will, actual or hypothetical, and, performing his duty, he is 
prepared with the help of purely logical operations and a secret technique, 
intelligible only to himself, to point out with absolute exactness the 
decision predetermined by the law-giver in the code.” #4 


One need not say that it is impossible to realize this ideal. But 
the attempt to do so, whether upon the basis of a code or upon that 
of a body of case-law, brings about a mechanical administration of 
justice which, in the long run, must break down. 

Again, however true the imperative theory may be with respect 
to the manner in which norms are established in matured legal 
systems, its tendency is to lead law-makers, legislative and judicial, 
to overlook the need of squaring the rules upon the statute book, 
or in the reports or doctrinal treatises, as the case may be, with the 
demands of reason and the exigencies of human conduct in the one 
case, and with the demands of social progress in the other case. 
We are told that when contact with the Romans taught Teutonic 





20 See the remarks of Bergbohm upon the English analytical jurists. Jurisprudenz 
und Rechtsphilosophie, 333 n. 

#1 Gnaeus Flavius, Die Kampf um die Rechtswissenschaft, 7. Perhaps it should 
be said that the “green table” of the original is the German term for what we should call 
“red tape.” 
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peoples that through the written page they could make and alter 
the law as well as record it, a ferment resulted. In somewhat the 
same way, when lawyers perceive they may deduce law from settled 
premises and peoples discover they may enact law without premises, 
a ferment ensues. When juristic speculation is merely a discovery 
of the supposed dictates of universal human ‘reason and legislation 
is deemed an application of universal principles to particular situa- 
tions, the former is free to examine its premises and the latter is 
bound to have premises. But once admit an imperative theory, as 
a theory of law, it becomes also a theory of law-making. When 
the doctrine is quod principi placuit legis habet vigorem, it matters 
little whether the princeps is a Roman emperor, represented by 
jurisconsults who legislate in his name, or the people of an Ameri- 
can commonwealth speaking through the judiciary committees of 
their legislature. In either case, the feeling that a declaration of 
the sovereign will suffices to make law will give rise to a mass of 
arbitrary detail which cannot obtain the force of law in practice.” 
Experience has shown abundantly that rule and order in the ad- 
ministration of justice are best attained by making it possible to 
measure relations and situations, as they become the subjects of 
controversy, by reason. To a certain extent, the will of society as 
to the relations of individuals with each other may be ascertained 
and declared in advance. But, as a rule, this is possible only along 
general lines. Hence, for the great mass of causes, the ideals of 
uniformity and certainty are to be reached by requiring and per- 
mitting the magistrate to bring to bear upon them a trained reason 
and an enlightened, disciplined sense of justice. The imperative % 
theory is a natural concomitant of a period of legislation. But it 
is not expedient that law-makers adhere to and be governed by it.* 
Nor is it altogether expedient that judges, wielding the common- 
law power of making binding precedents, havé before them con- 
sciously a theory that they make law rather than find and declare 
it.“ It does not make an imperative theory the “true” theory to 








* See Parker, The Congestion of Law, 29 Rep. Am. Bar Ass’n, 383 ; Burgess, Some 
Recent Tendencies in. Texas Laws (address before the Texas Bar Ass’n), 1910. 

% “The more, however, law comes to be seen to be merely positive, the command 
of a law-giver, the more difficult it is to put any restraints upon the action of the 
legislature.” Figgis, From Gerson to Grotius, 85. 

4 “No judge in England or in the United States ever did need to be told, I think, 
that he has power to make law, but many judges in England and the United States 
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show that it expresses what actually takes place in modern law- 
making. For to no small extent what so takes place does so un- 
der the influence of the theory. Law is not like a natural phenome- 
non whose workings have to be accounted for by observation and 
discovery of a theory that will fit the facts. What is law depends 
not merely upon the facts of the past and of the present but also 
upon the will of those who prescribe and those who administer 
rules of conduct by the authority of the state; and this will is de- 
termined not a little by their theory of what they do and why they 
do it. The rules are not prescribed and administered for their own 
sake,. but rather to further social ends. An exposition of how they 
are prescribed and administered is inadequate. The problem is 
not merely how law-making and law-administering functions are 
exercised, but also how they may be exercised so as best to achieve 
their purpose, and what conception of these functions by those who 
perform them will conduce best thereto. Here, certainly, the 
pragmatic criterion is sound. The true juristic theory, the true 
juristic method, is the one that brings forth good works. 


2. HISTORICAL JURISPRUDENCE. 


The historical jurist pursues a comparative study of the origin 
and development of law, legal systems, and particular doctrines 
and institutions. This was the last of the three methods to de- 
velop, and in recent times has been, perhaps is still, the method 
most in vogue. Its pioneer is Cujas at Bourges in the first part of 
the sixteenth century. But the Historical School really begins in 





have needed to be reminded from time to time, vi ef armis, of the constitutional and 
legal restraints binding upon them when engaged in the judicial process of making 
law; and few indeed have been the judges, especially in the United States, who have 
shown a sound understanding as to when those restraints are rigid and when they 
are elastic and flexible. When you say judges only declare pre-existing law, you em- 
phasize those restraints and keep them fresh in the memory better than when you 
say judges make law.” Again: “The ‘fiction’ that judges only declare law is all that 
stands between us and a judicial autocracy.” Schofield, Uniformity of Judge-Made 
Law, 4 Ill. L. Rev. 533, 537. 

% A good critique of the German Historical School may be found in Korkunov, 
General Theory of Law (Hastings’ transl.), 116-122. See also Leonhard, Methods 
Followed in Germany by the Historical School of Law, 7 Col. L. Rev. 573, 577, 
579; Bekker, Recht des Besitzes, § 1; Charmont, La renaissance du droit naturel, 
74-94. 
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the fore part of the nineteenth century with Friedrich Carl von ) 
Savigny (1779-1861).™ 

In opposition to the analytical jurist, the historical jurist and 
the philosophical jurist agree that law is found, not made, differing 
only with respect to what it is that is found. The philosophical 
jurist conceives that a principle of justice and right is found and 
expressed in a rule; the historical jurist, that a principle of human 
action or of social action is found by human experience and is 
gradually developed into and expressed in a rule. Hence the His- 
torical School deny that law is a product of conscious or deter- 
minate human will. They doubt the efficacy of legislation, in that 
it seeks to achieve the impossible and to make what cannot be 
made.” They hold that the living organs of law are doctrinal writ- 
ing and judicial decision, whereby the life of a people, expressed 
in the first instance in its traditional rules of law, makes itself felt 
in a gradual development by molding those rules to the conditions 
of the present. 

Hence, in contrast with the Analytical School, the historical 
jurists may be characterized thus: 

1. They consider the past rather than the present of law. 

2. They regard the law as something that is not and in the long 
run cannot be made consciously. 

3. They see chiefly the social pressure behind legal rules. To 
them, sanction is to be found in habits of obedience,”* displeasure 








% Berolzheimer, System der Rechts und Wirthschaftsphilosophie, II, 230-231; 
Dernburg, Pandekten, I, § 17, 2; Lightwood, The Nature of Positive Law, ch. 12. 

27 “These propositions [for codes] are connected with a general view of the origin 
of all positive law which formerly prevailed with the great majority of German jurists. 
According to this view, under normal circumstances all law consists of enactments, 
that is, express precepts of the highest power in the State. The science of law has 
for its subjects nothing more than the content of enacted rules. Accordingly, legis- 
lation itself as well as the science of law is held to be of wholly fortuitous and change- 
able content, and it is considered entirely possible that the law of to-morrow appear 
wholly unlike that of to-day. According to this theory, a complete statute book is 
an urgent need, and only in case the statute book is in a defective condition are we 
under the unfortunate necessity of resorting to customary law as a feeble supple- 
ment. . . . Stated summarily . . . [the correct] view is that all law arises in the 
manner which the prevailing (though not entirely adequate) usage calls ‘customary 
law’; that is, it is produced first by custom and popular belief, and then through course 
of judicial decision, hence, above all, through silent, inner forces, and not through the 
arbitrary will of a law-maker.” Savigny, Vom Beruf unsrer Zeit fiir Gesetzgebung 
und Rechtswissenschaft (3 ed.), 6-7, 13-14. 

%8 Maine, International Law, Lect. II; Westlake, International Law, I, 7. 
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of one’s fellowmen,” public sentiment and opinion,*° or the social 
standard of justice.* 

4. Their type of law is custom, or those customary modes of 
decision that make up a body of juristic tradition or of case law. 

5. As a rule, their philosophical views have been Hegelian; 
partly because the school arose when Hegel’s influence was para- 
mount, but partly also because of an intrinsic sympathy. 

With reference to the latter point, it has been said that Hegel’s 
philosophy was “exactly the right philosophy for the historical 
school of law.” At any rate, Hegel’s philosophy was a philosophy 
of and for the professional class, and its vogue in the English 
universities and the prevalence in American juristic thinking of a . 
doctrine hostile to legislation, the agency of social progress in 
modern democracies, are not without significance. 

From the sociological point of view, the chief objection to con- 
fining juristic study to the historical method is similar to that first 
urged above against the analytical method. For the Historical 
School also works a priori. It has deduced from and tested exist- 
ing doctrines by a fixed, arbitrary, external standard. Having no 
true philosophical method of their own, as Berolzheimer has pointed 
out, when the German historical jurists overthrew the premises of 
the Eighteenth-Century Law-of-Nature School, they preserved the 
method of their predecessors, merely substituting new premises. 
They had, he says, neither the capacity nor the desire to put a 
new philosophy of law in the place of the buried law of nature. 
They sought the nature of right and of law in historical deduc- 
tion from the Roman sources, from Germanic legal institutions, 
and from the juristic development based thereon.* In the United 





29 Clark, Practical Jurisprudence, 134. 

80 Rivier, Principles du droit des gens, I, 7; Lightwood, The Nature of Positive 
Law, 362, 380. 

st Carter, The Ideal and the Actual in Law, ro. 

% Erdmann, History of Philosophy (Hough’s transl.), III, 328. 

% See Talbert, The Dualism of Fact and Idea in its Social Implications (1910). 

% Berolzheimer, System der Rechts und Wirthschaftsphilosophie, II, 4. A sym- 
pathetic critic said recently: “But, although the fundamental principles of the his- 
torical school were sound, there have been developed within this school certain doc- 
trines and certain tendencies which provoked a wholesome reaction. Of these I must 
name: (1) Pure positivism; that is the acceptance of everything which has come 
into the law in earlier times, without any criticism of its value for the present time. 
(2) An unnatural separation of the German and Roman elements in modern law. . . . 
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States, this natural law upon historical premises has gone even 
further. With us the basis of all deduction is the classical common- 
law — the English decisions and authorities of the seventeenth, 
eighteenth and first half of the nineteenth centuries. Our jurists 
have made of this a very Naturrecht. They have asked us to test 
all new situations and new doctrines by it. Indeed many of our 
courts have gone out of their way to construe statutes by it, and 
Mr. Carter tells us that it is a wise doctrine to presume that legis- 
lators intend no innovations upon this common law, and to assume, 
so far as possible, that statutes were meant to declare and reassert 
its principles.* More than this, through the power of courts over 
unconstitutional legislation and the doctrine that our bills of right 
are declaratory, courts have forced it upon modern social legisla- 
tion. Thus the leading conceptions of our traditional case law 
come to be regarded as fundamental conceptions of legal science, 
and not merely the jurist, but the legislator, the sociologist, the 
criminologist, the labor leader, and even, as in the case of our cor- 
poration law, the business man, must reckon with them. In con- 
sequence, when the commissioners on Uniform State Laws, in draft- 
ing a uniform commercial law, propose changes of existing rules 
incidentally, we are told that they are “‘codifying in the air and 
will probably do more harm than good to commerce and mercan- 
tile law.” * In the same spirit, a very proper statement of one of 
the commissioners that he would be ashamed to go before a legis- 
lature to present the proposed Bills of Lading Act and, if asked 
whether it represented the best thought of the time, be forced to 
say, ‘‘No, it does not, but this is the condition of stagnation that 
existed two years ago,” is criticized by a professor of law because 
the commissioner advocates departure from existing rules which 
are sustained by the weight of judicial authority in order to re- 
state the law in accordance with ideals of what it should be, al- 
though the ideals ‘‘accord with business usages or even with what 
those usages are tending to become.” *’ Likewise the attempt to 





(3) The overrating of old times in comparison with the history of the last centuries.” 
Leonhard, Methods Followed in Germany by the Historical School of Law, 7 Col. 
L. Rev. 573, 577: 

% Law, Its Origin, Growth and Function, 308-309. 

% Burdick, A Revival of Codification, 10 Col. L. Rev. 118, 123 (quoting Judge 
Chalmers). 37 Ibid. 126. 
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put the law of partnership upon a better basis through the pro- 
posed partnership act and to bring it into accord with the uniform 
understanding of business men, is resisted by teachers of law, who 
insist that the traditional course of judicial opposition to the mer- 
cantile view shall be perpetuated in the code.*® Another example 
may be seen in the attitude of many of our law teachers toward 
the codes of procedure. It was natural when these codes were 
first enacted that judges trained in the traditional system should 
look upon them with suspicion and incline to restrain the reforms 
within as narrow bounds as possible. Accordingly in several states 
what amounted to a system of actions was fastened upon pleading 
in spite of the code provisions.*® But when a court, in a jurisdic- 
tion where the matter had remained open, refused to take this 
step backward and, following ample precedent in other jurisdic- 
tions, gave effect to the spirit, if not actually the letter, of the 
code, an eminent teacher of procedure criticized the decision se- 
verely, quoting a judicial dictum that “the inherent and essential 
differences and peculiar properties of actions have not been de- 
stroyed, and from their very nature cannot be.” “! The tendency 
of practising lawyers to regard the doctrines of the system in which 
they have been trained as parts of the legal order of nature ” is thus 





38 See a note in 23 Green Bag, 220. 

89 Supervisors v. Decker, 30 Wis. 624; Rush v. Brown, tor Mo. 586 (following 
earlier cases in Missouri); Mescall v. Tully, 91 Ind. 96. Wisconsin has abandoned 
this position. Manning v. School District, 124 Wis. 84, 91; Baunen v. Kindling, 142 
Wis. 613. See a note upon this subject in 24 Harv. L. REV. 480. 

40 F. g. White v. Lyons, 42 Cal. 279; Rogers v. Duhart, 97 Cal. 500; Cole v. Jerman, 
77 Conn. 374; Gartner v. Corwine, 57 Oh. St. 246. : 

41 8 Mich. L. Rev. 315-318, criticizing Cockerell ». Henderson, 81 Kan. 335. 

# For example, as good a lawyer as Mr. Bayard, when Secretary of State, engaged 
in a controversy with the representatives of a friendly power, and perhaps did them 
an injustice, because he was unable to conceive of any principle of jurisdiction over 
crimes other than the territorial theory upon which our common law proceeds. Cut- 
ting’s Case, Snow, Cases on International Law, 172. See also Marcy’s confusion of 
the rules as to citizenship in the several states of the United States with the rules of 
international law as to national character. Cockburn, Nationality, 118 ef seg. Also 
the attitude of many of our courts toward legislation proceeding upon the theory of 
criminal jurisdiction in the forum laesae civitatis. State v. Knight, 2 Haywood (N. C.) 
109; State v. Carter, 27 N. J. L. 499; dissenting opinion in Hanks ». State, 13 Tex. 
App. 289. In like manner, eminent judges have sometimes taken constitutional pro- 
visions in our bills of rights for necessary fundamenta of all law, e. g. Miller, J., in Loan 
Ass’n v. Topeka, 20 Wall. (U. S.) 655, 662. This attitude of bench and bar is a for- 
_midable obstacle both to social legislation and to law reform, as has been shown 
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reinforced by the almost uncontested supremacy of the Historical 
School in our institutions of learning.“ Bluntschli’s critique of 
Savigny points out the vulnerable side of historical jurisprudence: 


“The critical examination of the past is necessary in order to dis- 
cover the grounds upon which we rest, but the consideration of the 
future is none the less necessary in order to determine whither we are 
going. All law is truly of the present; the past is no more, except in so 
far as its forces operate in the present; and the future is not yet, except 
in so far as it is already a condition in the present. The present is, there- 
fore, a union of the past and future. It alone is real. There is something 
that is often not sufficiently recognized by the Historical School.” “ 


Moreover, it is only true in part that law represents principles 
of human action found by experience and developed into rules. 
Quite as often it represents juristic development of the analogy 
that chanced to be at hand when the institution or doctrine was 
formative. Having taken that line, juristic thought will be found 
adhering to it with remarkable persistency, often in the face of 
convenience and of the experience of the community. The case of 
the law of partnership, referred to above, may be instanced. When 
Roman lawyers were first called upon to work out a theory of part- 
nership, the analogy nearest at hand was the consortium of a family 
which, after death of the paterfamilias, retained an undivided in- 
heritance.” Accordingly, the business partnership was assimilated 





recently in the decision of the New York Court of Appeals upon the Employer’s Lia- 
bility Act. Girard has noted a like tendency of practitioners in France to regard 
the law of a given moment “as an immutable and eternal product.” Manuel éle- 
mentaire de droit romain (4 ed.), 6. 

# See, for instance, the observations of the greatest of our historical jurists with 
respect to “unwarranted assumption of equitable powers” by our courts of law and 
equity jurisdiction (not separate courts of law only) in legal proceedings. 2 Ames, 
Cases on Equity Jurisdiction, 280, note 1; Cases on Partnership, 489, note. Also 
the note in 4 Harv. L. Rev. 394-395, speaking of the distinction between law and 
equity as “fundamental” and “eternal.” Yet the law long ago took over equitable 
estoppel, the whole field of quasi-contract, with all equitable doctrines applicable 
thereto, the equitable defense of non-performance by a plaintiff of his side of a bilateral 
contract, failure of consideration, and many other equitable defenses; and the progres- 
sion from equity to law has been remarked frequently. Millar, Historical View of 
English Government, quoted in 1 Spence, History of the Equitable Jurisdiction of 
the Court of Chancery, 416. Why must we insist that all power of growth in this 
regard came to an end in the eighteenth century? 

“ Geschichte der neueren Staatswissenschaft, 625, translated by Willoughby, Nature 
of the State, 158. 

® See Salkowski, Institutionen, § 144. 
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to the old relations of common ownership and the law persisted in 
the line so drawn for it after the newer and better analogy of the 
juristic person had developed. It was very hard for Roman jurists 
to depart from the analogy of the consortium of co-heirs, so that 
Scaevola held equality of contribution, profit and loss necessary 
to the very idea of partnership,“ and the Roman law insisted to 
the end that the property was joint property, that the debts were 
individual debts, and the causes of action individual claims of the 
individual partners. The modern law preserves much of this in 
the civil codes.47 But the commercial codes have come to treat 
mercantile partnerships as entities.“® Unhappily the common 
law, instead of following the custom of merchants, drew its ideas 
from the civilians, and so represents not the experience of Anglo- 
American merchants, but the influence of Dutch and French 
treatises on the formative Anglo-American commercial law,‘’ and 
thus indirectly, a juristic tradition from republican Rome. Indeed 
it has been recognized repeatedly that law represents commonly 
not customary modes of popular action, but customary modes of 
judicial decision or juristic thinking, rooted in either case in a 
purely juristic tradition. 


3. PHILOSOPHICAL JURISPRUDENCE. 


The philosophical jurist studies the philosophical and ethical 
bases of law, legal systems, and particular doctrines and institu- 
tions, and criticizes them with respect to such bases.5° This method 


Inst. III, 25,§ 1. Cf. Dig. XVII, 2, 30. 

47 French Civil Code, Arts. 1862, 1863; German Civil Code, §§ 705, 715. 

48 German Commercial Code, §§ 114, 124, 126. 

49 See the reliance on Puffendorff in Waugh v. Carver, 2 H. Bl. 235. Story, Partner- 
ship, § 2, takes his whole theory from civilians, quoting Pothier, Puffendorff, Domat 
and Vinnius. 

50 “Economics and law are related as content and form, as kernel and shell. Ac- 
cordingly, the object of philosophy of law is the idea of the just on its formal side; 
the object of the philosophy of economics is the idea of the just according to its con- 
tent.” Berolzheimer, System der Rechts und Wirthschaftsphilosophie, II, viii. “The 
problem of the philosophy of law is to comprehend the existing law in its rational 
internal connection and its connection with the other orderings and phenomena of 
life.’ Lasson, System der Rechtsphilosophie, § 2. ‘Philosophical jurisprudence 
(philosophische Rechtswissenschaft) has for its object the idea of right and law, the 
conception of right and law, and the realization thereof.” Hegel, Grundlinien der 
Philosophie der Rechts, § 1. ‘Philosophy of Law sets up the ideal for the legal order 
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is one of the oldest and in the modern world is the longest-con- 
tinued method of legal science. The very beginnings of legal 
science may almost be said to lie in the contact of Roman lawyers 
and Greek philosophers in the later years of the Roman republic; 
in that combination of comparative law and rational speculation 
called the ius gentium," in the appeal to reason against traditions 
and forms called the ius naturale. In the modern world, it begins 
at least with the seventeenth century. Indeed, the legal science of 
the seventeenth and eighteenth centuries was entirely philosophical. 
In the nineteenth century, along with all things philosophical, it 
fell into disrepute. But a reaction has set in, and in Germany 





which is to be established practically, but does not set up any law having actual author- 
ity. There is no natural law with force to derogate from the positive law. The con- 
trary idea in all its shades is only a result of confusing what ought to be with what is. 
The law which actually obtains, recognized as such, will always be incomplete; but 
it is always law. The true philosophy of law does not stand over against the existing 
law as something revolutionary, denying its authority, but only incites to reforms which 
correspond to the idea. But it is no mere history of law. It does not explain why and 
how the law which actually exists has become what it is and not something else, but it 
criticizes the law from the ethical standpoint, and sets forth its ethical, but not its 
historical basis.”” Geyer, Geschichte und System der Rechtsphilosophie, § 2. “What is 
meant by Philosophy of Law? Theprimaryand most simple idea is that it is the philo- 
sophical part of law, that is, the rational element which enters into the complex formation 
of the legislation of every nation. This science, then, may be called also ‘rational law.’ 
In practice it is still often called by the name of ‘natural law’ which is opposed to the 
term ‘positive law,’ the latter designating the special laws of each people. Positive 
law having been defined as the aggregate of rules formulated by a law-maker and 
sanctioned by an external constraint, rational law should be conceived as the aggre- 
gate of rules which, in the eyes of reason, ought to be sanctioned by an external con-: 
straint. It is the ideal of the positive law, the type which the law-maker ought to 
realize, and almost always pretends to realize. . . . The special science which may 
be called properly the philosophy of law is the science of the just; the abundant and 
fertile development of the idea of absolute justice, which lies in every human soul, 
and its application to the diverse relations with which man is surrounded.” Boistel, 
Cours de philosophie du droit, §§ 1, 2 (1899). 

5t “On the one hand there is the pure philosophical standpoint from which the ius 
gentium is surveyed. We investigate the ultimate material sources of the given law 
in general; and in that we recognize that a part, called ius civile, rests purely upon 
establishment by the state, another part, called, therefore, ius maturale, upon the high- 
est jural truth. We recognize also in the ius gentium this absolute jural material 
positively realized, this real ius naturale. On the other hand there is the purely positive- 
law standpoint, furnished by comparative jurisprudence, from which the ius gentium 
is used to support the decision in question.” Voigt, Das Ius Naturale, Aequum et 
Bonum, und Ius Gentium der Rémer, I, 399-400. 

® “To speak of philosophy of law passed for obsolete and out of fashion.” Kohler, 
Lehrbuch der Rechtsphilosophie, 6 (1909). 
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the philosophical method is regaining, if it has not fully regained, 
its standing. In France and Italy it was not abandoned, and in 
France especially it is vital and vigorous.® 

In comparison with the analytical and the historical jurists re- 
spectively, the philosophical jurists — 

1. Are more apt to consider the ideal future of law than its past 
or present. 

2. While agreeing with the historical jurist that law is not made 
but is found, yet in general believe that when found its principles 
may, and, as a matter of expediency, should be stated definitely 
and in certain form. 

3. Look at the ethical and moral bases of rules rather than at 
their sanction. 

4. Have no necessary preference for any particular form of law. 

5. Hold very diverse philosophical views, so that, in a way, 
there is not so much a philosophical school as a group of philo- 
sophical schools. 

It is not easy to induce the Anglo-American lawyer or legal 
scholar to consider the philosophical method seriously. But it is 
to be remembered that the discredit which attaches to it in Eng- 
land and America comes from taking the metaphysical method of 
the first half of the nineteenth century for philosophical jurispru- 
dence. By way of reaction from the over-strained idealism of 
the first part of the nineteenth century and in consequence of the 
failure of the attempt to explain everything “in a speculative- 
metaphysical way by a spiritual-logical principle,” in the second 
third of that century “philosophy lost confidence in itself and was 
subjected to popular contempt.” * Metaphysical juristic specula- 
tion of the same type fell into deserved contempt a little later, and 
the eminent English authorities who have maintained that juris- 
prudence and the philosophy of law have no connection ® speak 
for that period. But attempting to construct abstract systems by 
reasoning from assumed first principles is not the final form of 





8 Salleilles, Ecole historique et droit naturel d’aprés quelques ouvrages récents, 
Revue trimestrielle de droit civil, 1902, I, 80; Ehrhardt, La crise de philosophie 
de droit; Demogue, Les notions fundamentales du droit civil, 21; Charmont, La 
renaissance du droit naturel (1910). 

% Paulsen, Introduction to Philosophy (Thilly’s transl.), preface (p. xiv). 

8 Pollock, Essays in Jurisprudence and Ethics, 25 (1882); Pollock and Maitland, 
History of English Law, Introduction, 1 ed., pp. xxiv-xxv (1895). 
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philosophical jurisprudence. Hence, when Mr. Bryce tells us that 
German jurists of the last half of the nineteenth century left Na- 
turrecht to others and were “philosophical in their use of the ana- 
lytical and historical methods,” * he by no means disposes of the 
Philosophical ‘School. For we are not bound to accept Naturrecht 
as the philosophy of law. It is as unfair to identify the philosophi- 
cal method absolutely with Krause or Ahrens or Réder or Lorimer 
as to identify analytical jurisprudence absolutely with the text of 
Austin. A new generation has shown that it is possible to have a 
philosophy of the law that is.5” The discredit which attached to 
this department of the science is due, then, chiefly to the failure 
of attempts to make a metaphysical method do the work of all the 
methods of jurisprudence. As was once true of the analytical 
method in England, too much has been claimed for the philosophi- 
cal method and often it has been misdirected sadly. For a time 
Austin was followed so blindly that there seemed danger presently 
he would be abandoned no less blindly. The present Anglo-Ameri- 
can attitude toward the philosophy of law has its counterpart in 
the phase of juristic thought from which we have happily emerged, 
in which it was fashionable for every dabbler in jurisprudence to 
have his fling at Austin. 

Even when misdirected and overworked, the rationalizing in- 





% Studies in History and Jurisprudence (American ed.), 634. Korkunov, who 
shows many traces of English influence, likewise conceives of the philosophy of law 
as necessarily identical with the metaphysical jurisprudence of the nineteenth century, 
defining it as ‘‘the metaphysical science of absolute legal principles.” General Theory 
of Law (Hastings’ transl.), 31. He conceives that it is an attempt “to establish a 
science of law by the deductive method.” Jbid. 7. Even when he wrote, philosophical 
jurisprudence was getting away rapidly from such notions. 

57 “The modern philosophy of law comes in contact with the natural-law philosophy 
in that the one as well as the other seeks to be the science of the just. But the modern 
philosophy of law departs essentially from the natural-law philosophy in that the 
latter seeks a just, natural law outside of positive law, while the new philosophy of 
law desires to deduce and fix the element of the just in and out of the positive law — 
out of what it is and of what it is becoming. The natural-law school seeks an abso- 
lute, ideal law, ‘natural law,’ the law xar’ éfoy#v, by the side of which positive law | 
has only secondary importance. The modern philosophy of law recognizes that there 
is only one law, the positive law; but it seeks its ideal side and its enduring idea.” 
Berolzheimer, System der Rechts und Wirthschaftsphilosophie, II, 17. Compare 
Wallaschek’s formula, “the science of juristic thought,”’ Studien zur Rechtsphilosophie, 
107, and Kohler’s position that the province of philosophical jurisprudence is philo- 
sophical study of the evolutionary processes by which law is formed. Holtzendorff, 
Enzyklopidie der Rechtswissenschaft (6 ed.), 9. 
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fluence of the philosophical method has been invaluable. In civil- 
ized countries, men are compelled to administer justice by for- 
mulas. These formulas are designed to express ideas of right and 
justice and asa means to promote right and justice. But there is 
always danger that we forget those ideas and lose sight of those 
ends and treat the formulas as existing for their own sake. Since 
the time of the Stoics, men have appealed to “Nature” to save 
ethical, political, and juristic thinking from this danger; and by 
“Nature” they have meant reason and general principles of right. 
The appeal to reason and to the sense of mankind for the time 
being as to what is just and right, which the philosophical jurist is 
always making, and his insistence upon what ought to be law as 
binding law because of its intrinsic reasonableness, have been the 
strongest liberalizing forces in legal history.*® 

Philosophical method has an important function also in supple- 
menting the analytical and the historical methods in testing the 
apocryphal reasons worked out in later times to explain or justify 
the rules of the past. Analytical jurists and historical jurists often 
do a good service by exposing these “reasons” and ridding us of 
them.*® But each too often is to be found developing by analogy 
rules which deserve to be forgotten or putting reasons under rules 
to bolster them up, when they ought to be allowed to fall.6° Each 
is not unlikely in particular cases to ‘‘adduce a good reason for a 
bad thing and suppose he has in that way justified it.” © It is only 
by criticism from the standpoint that rules of law are expressions 
or illustrations of principles of right and justice that these ten- 
dencies may be kept down. Moreover a naive philosophy of law 
will be found behind the juristic thinking of most of those who 
affect to despise philosophical jurisprudence. This is very notice- 
able in the natural law of the practising lawyer, examples of which 





58 On the idea of right as a source or creative agency of law, in that it is always 
critical of existing law, see Del Vecchio, Il sentimento giuridico (2 ed. 1908). 

59 Professor Gray considers that this is the chief service of analytical jurisprudence 
. and that its most valuable function is negative. Some Definitions and Questions in 
Jurisprudence, 6 Harv. L. REV. 21, 23. 

69 Savigny’s ingenious argument for the Roman doctrine as to legacies upon impos- 
sible or illegal conditions precedent is a case in point. This doctrine, based wholly, 
in its origin, on Roman abhorrence of intestacy at a time when the rules of law as to 
intestate succession were grossly inequitable, is abandoned in modern codes. See my 
paper in 3 Ill. L. Rev. 1, particularly pp. 5, 8, 10-11, 23. 

6 Hegel, Grundlinien der Philosophie des Rechts (2 ed.), 291 (Dyde’s transl. p. 81). 
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abound in our judicial decisions.” But analytical jurists and his- 
torical jurists, who were avowed enemies of the philosophical 
method, have been convicted of a natural law of their own more 
than once.* So long as jurists are influenced by philosophical views 
of law and of legal doctrines, it is better that they hold them con- 
sciously and set them forth expressly. 

On the other hand the philosophical method in the past has 
proved to be liable to three abuses. In common with all methods 
of jurisprudence, it is not unlikely to be employed in too mechani- 
cal a fashion. In philosophical jurisprudence this tendency takes 





® For instance in a recent judicial discussion of admission to the bar, the court, 
looking at the matter solely from the point of view of the individual applicant and 
disregarding all social interest in the matter, said: “There is a law higher in this 
country, and one better suited to the rights and liberties of the American people, — 
that law which accords to every citizen the natural right to gain a livelihood by intel- 
ligence, honesty and industry in the arts, the sciences, the professions, or other voca- 
tions.” Inre Leach, 134 Ind. 665. Another court tells us that the right to take property 
by will is an absolute and inherent right, not depending upon legislation. Nunemacher 
v. State, 129 Wis. 190, 198-203 (1907). Another court says that a right of privacy, 
the existence whereof many of our courts deny, “is derived from natural law”; that it 
“has its foundation in the instincts of nature . . . consciousness being the witness: 
that can be called to prove its existence.” Cobb, J., in Pavesich v. Life Ins. Co., 122 
Ga. 190, 194 (1905). Compare Jeffers v. State, 33 Ga. 367; Lanier v. Lanier, 5 Heisk. 
(Tenn.) 572; the notion that “natural rights” as well as constitutional provisions 
limit the police power, Field, J., in Butchers Union Co. ». Crescent City Co., 111 U.S. 
746, 762; also the notion of individual rights, apart from constitutional restrictions 
“beyond control of the State,” Miller, J., in Loan Ass’n v. Topeka, 20 Wall. (U. S.) 
655, 662, and of property rights “going back of all constitutions,” Harlan, J., in Chicago, 
B. & Q. R. Co. v. Chicago, 206 U. S. 226, 237; the notion of a fundamental theory of 
legislation of intrinsic validity, to be read into constitutions, O’Brien, J., in People ». 
Coler, 166 N. Y. 1, 16, (1901); the notion of “natural incapacities” (in the event 
always those recognized at common law) to which the legislature cannot add new 
ones based merely on the facts of modern industrial conditions. State v. Loomis, 115 
Mo. 307, 315 (1893); State v. Goodwill, 33 W. Va. 179 (1889); Frorer v. People, 141 
Ill. 171, 186 (1892); the idea that the legislature cannot determine that certain in- 
dustries which employ laborers are dangerous, announced recently by the New York 
Court of Appeals. 

What is said by Marshall, C. J., in Fletcher v. Peck, 6 Cranch (U. S.) 87, as to “gen- 
eral principles which are common to our free institutions” having force superior to 
legislation, and the observations of Iredell, J., in Calder v. Bull, 3 Dall. (U. S.) 386, 
are in another category. They belong to the period of eighteenth-century natural 
law and represent the best thought of their time. 

8 Pollock, Oxford Lectures, 15-16 and note 1 on p. 16; Bekker, Recht des Besitzes, 
6; Bergbohm, Jurisprudenz und Rechtsphilosophie, 499-500. The latter styles 
the philosophy of the Historical School an “anonymous natural law.” Kohler styles 
Austin and Holland “Englischen Naturrechtler,” Holtzendorff, Enzyklopadie der 
Rechtswissenschaft (6 ed.), I, 12. 
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the form of over-abstractness, of a purely abstract right and justice, 
which, instead of resulting in a healthy critique of dogmas and in- 
stitutions or at least providing material therefor, leads to empty 
generalities, thus in effect leaving legal doctrines to stand upon 
their own basis.“ This is doubly unfortunate in that we must 
rely chiefly upon the philosophical jurist to keep us in our course 
toward right and justice as ends. Again, the philosophical method 
has led often to ambiguities productive of far-reaching confusion. 
This has been true particularly of the ideas of natural right and 
natural law. Much as these ideas have done for the liberalizing of 
law, they have sometimes undone almost as much in their obstruc- 
tion of clear juristic thinking.™ Finally, in common with the 
other methods of jurisprudence, the philosophical method .has been 
employed to work out specious reasons for doctrines, instead of to 
criticize them, and thus has sometimes helped to intrench them 
in juristic thought where a real inquiry into their ethical founda- 
tions would have shaken their authority. Such is not infrequently 
the result when the philosopher whose acquaintance with law is 
superficial, attempts to deal with concrete legal institutions and 
relations. He learns quickly that there is danger in criticism, and 
turns to ingenious justification. A notable instance may be seen 
in Hegel’s attempt to justify the unworkable doctrine of Jaesio 
enormis. He says: 


“By the very conception of contract a Jaesio enormis annuls the 
agreement, simce the contractor in disposing of his goods must remain in 
possession of a quantitative equivalent. An injury may fairly be called 
enormous if it exceeds half the value.” ® 





% “For the schematism of the fundamental conceptions of law must always be 
filled out with some sort of content. In the days of natural law, it contained a mere 
pseudo-content by means of the contract theory. Legal conceptions seemed to stand 
upon their own basis; the form supplied the place of the content.” Berolzheimer, 
System der Rechts und Wirthschaftsphilosophie, I, vii. See Pollock, Essays in Juris- 
prudence and Ethics, 28-30. 

% Natural right, it has been said aptly, is “an ambiguous way of saying what might 
be less ambiguously expressed by a direct use of the term ‘ought.’” Ritchie, Natural 
Rights, 75. See Lord Russell’s remarks on the consequences of employment of the 
natural-law method in modern international law. International Law and Arbitration, 
19 Rep. Am. Bar Ass’n, 253, 268. Also the observations of Sir William Vernon Har- 
court, Letters of Historicus, 75-78. 
® Grundlinien der Philosophie des Rechts (2 ed.), 115 (Dyde’ s transl., p. 80). 
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Both the doctrine of laesio enormis and the theory of a quanti- 
tative equivalent have been abandoned in modern German law.*” 
Another circumstance leads to the same abuse of philosophical 
method. It is in human nature to accept most of the institutions 
with which one is familiar without much question. Hence we 
might reasonably expect that in any system of natural law nature 
would be found to dictate, for the greater part, the institutions 
with which the individual jurist who interpreted nature was familiar 
and under which he had grown up. Such has been the event. In 
nearly every case, for the Continental jurist of the seventeenth and 
eighteenth centuries, natural law meant an ideal development of 
the principles of the Roman law, which he knew and had studied. 
Similarly, for the common-law lawyer by whatever name he may 
call it, nature means an ideal development of the principles of the 
common law. Hence we find American jurists working out the 
applications of common law individualism after the individualist 
philosophy and economics have lost their momentum, and we find 
our courts and lawyers insisting upon views of liberty of contract, 
of risk of employment, and of the fellow-servant rule which are out 
of all relation to actual life.** Few juristic theories have been 
more barren than the eighteenth-century natural law of American 
judges in the nineteenth century. 


4. RIsE OF A SOCIOLOGICAL ScHOOL. — THE SOCIAL 
PHILOSOPHICAL SCHOOL. 


To sum up what has been said with respect to the three methods 
of jurisprudence, the science of law seems to begin everywhere in 
the attempt to distinguish cases superficially analogous and to 





87 It is worthy of note that Langdell, proceeding analytically, uses the same prin- 
ciple of equivalency, in treating of conditions in contracts, to reach some obviously 
unjust results. Summary of Contracts, §§ 106, 109. In the event the decisions have 
not acquiesced in these results, and a different principle is now invoked. 

68 “We must remember that the injury complained of is due to the negligence of a 
fellow workman, for which the master is responsible neither in law nor morals.” Durkin 
v. Coal Co., 171 Pa. St. 193, 202. ‘‘At common law a servant cannot recover from 
his master for injuries received from a fellow servant acting in the same line of em- 
ployment. This is a part of that general American common law, resting upon con- 
siderations of right and justice that have been generally accepted by the people of the 
United States.” Hoxie ». New York, N. H. & H. R. Co., 82 Conn. 352, 359-360. 
See my paper “Liberty of Contract,” 27 Yale L. Journ. 454. 
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establish categories and “differences.” From this comparison of 
rules within the legal system, it is but a step to compare with the 
rules of other legal systems and to compare systems themselves. 
This was the theory of the Jus Gentium, and doubtless to some ex- 
tent the practice. It is to be seen in our own law at least as far 
back as Fortescue, and, though scorned by Coke, was well marked 
in the seventeenth and eighteenth centuries in the development 
of equity ” and the rise of the Law Merchant.) The comparative 
tendency is followed by a philosophical tendency. Law is felt to 
be reason, and the “artificial reason and judgment of the law,” as 
Coke puts it, is subjected to scrutiny. It is not enough that a rule 
exist in one system or that it have its analogues in others. The 
rule must conform to natural —7. e., non-legal — reason, and if it 
does not, must be reshaped until it does, or must have reasons 
made for it. This is the dominant idea of the Ius Naturale. It is 
seen in Continental Europe in the period after Grotius. In our 
law, in crude form, one must confess, it is to be seen in the eigh- 
teenth and nineteenth centuries in the giving of “reasons” in 
which Blackstone and the lecturers on law who followed him in 
America were so prolific. To this philosophical tendency, an ana- 
lytical tendency succeeds by way of revolt. The validity of the so- 





69 De Laudibus Legum Angliae, chaps. 19-23, 28. 

70 See Spence, Equitable Jurisdiction of the Court of Chancery, I, 413. If Spence’s 
account is somewhat overdrawn, yet resort to the Dutch publicists is well authenticated. 

7 The effect of the growth of trade and commerce upon English law becomes well 
marked in the time of Lord Holt. At the same time we may note a tendency to treat 
the authorities of the civil law in a spirit very different from that of Coke. Lord Holt 
refers to the civilians and to the Roman law many times, e. g. Lane ». Cotton, 1 Ld. 
Raym. 646, 652; Knight ». Cambridge, 2 Ld. Raym. 1349; Coggs v. Bernard, 2 Ld. 
Raym. 909, 915; City of London v. Wood, 12 Mod. 669, 686. Counsel cited the civil 
law to him and his colleagues very freely, e. g. case of the Ambassador of Muscovy, 
10 Mod. 4; Assievado ». Cambridge, 10 Mod. 77, 78, 79. Wooddesson, Elements of 
Jurisprudence, Ixxix (1792), treats the law merchant as part of the law of nations. 
In America, the same phenomenon is to be seen in the early part of the nineteenth 
century. Thus in the first volume of Johnson’s reports, reporting decisions of the 
Supreme Court of New York and the Court of Errors of New York during the year 
1806, Pothier is cited four times, Emérigon five times, Valin three times, Casaregis 
twice and Azuni twice. The Institutes of Justinian are cited once. These citations 
are made by the court. In addition, counsel, so far as their arguments are reported, 
cite civilians (mostly French) repeatedly. In the seventh volume of the same reports, 
reporting decisions of the same courts during 1810 and 1811, Pothier is twice cited, 
Huberus twice, Emérigon once and the French civil code once. There are also two 
citations of the Digest, one of the Institutes and one of the Code. Almost all these 
citations are in cases involving questions of mercantile law. 
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called reasons is examined by applying them to analogous cases 
and by trying how far the logical scope of the reason and the ex- 
tent of the rule to be explained may be squared. Being for the 
most part ex post facto and, though specious, neither historically 
sound nor critically adequate, they fall to the ground, and some- 
times carry the rules with them. Hence the analytical period 
usually coincides with a critical tendency and an era of reform 
through legislation. Such a tendency in the decadence of Roman 
institutions resulted in much valuable legislation on matters of 
private law.” In Germany such a movement has overthrown 
the long-dominant Romanism and has brought forth a German 
code. In our common-law system the analytical tendency coin- 
cides with the reform movement, inaugurated by Bentham, the 
force of which is not yet wholly spent. Along with this analytical 
tendency, sometimes beginning before it, sometimes after, but as 
another phase of the revolt from the philosophical, there is an 
historical tendency. How far we see something of this in the clas- 
sical Roman law, — in Gaius, for example,’ — need not be con- 
sidered. It preceded the analytical tendency in Germany, it fol- 
lowed that tendency in France.. In England it seems to have fol- 
lowed. In either event, it completes the exposure of the specious 
explanations of the preceding period and insures the overthrow 
of pseudo-philosophy. This done, there is room, and often need 
for a true philosophical jurisprudence, since the analytical and 
historical methods, pursued exclusively, lead to the setting up of 
fixed, arbitrary, external standards and an over-development of 
the mechanical. On the whole, we may say that analytical juris- 
prudence is attaining the best results in the present, that historical 
jurisprudence has accomplished most in the immediate past, and 
that philosophical jurisprudence, which had been most fruitful 
from the Reformation till the nineteenth century, but was sterile 





7 See for example the preamble to Cod. VII, 25. 

7%“ | | . I have as a matter of course thought it right to go back for my account 
of the law of the Roman people to the foundation of the city ... . because I observe 
that in all subjects a thing is only perfect when it is complete in all its parts, and un- 
doubtedly the most essential part of anything is its beginning. Besides this, if with 
men who are arguing cases in the forum it is, so to speak, a monstrous thing to set 
the matter forth to the judge without first making some introductory statement, how 
much more unsuitable must it be for one who has undertaken to give an exposition 
to disregard the beginning and omit references to historical causes... . .” Gaius, on 
the Law of the Twelve Tables, 1, in Digest, I, 8, 1 (Monro’s transl.). 
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during that century, shows signs of regaining its usefulness and 
reacquiring its former importance in the immediate future. But 
with the rise and growth of political, economic and social science, 
even in the closing years of the nineteenth century, the time was 
ripe for a wholly new tendency, and that tendency, which may be 
called the sociological tendency, has become well established in 
Continental Europe.” 

The first movement in the new direction was from the then 
dominant historical school in Germany. The Historical School 
began by applying historical method to the modern Roman law. 
Next arose a tendency to investigate the legal institutions of all 
Aryan peoples and to attempt reconstruction of an Aryan Urrecht 
in which the roots of modern law were to be found.” At the same 
time, while the latter movement was in progress, the scope of in- 
quiry widened, an ethnological turn was given to historical juris- 
prudence, and the foundations of what Kohler styles universal 
legal history (Universalrechtsgeschichte) began to be laid. At first 
this wider historical jurisprudence was thought of as a compara- 
tive ethnological jurisprudence.” But it was not long in assuming 
the name and something of the character of a sociological juris- 
prudence.” The triumph of the Germanists and consequent rele- 
gation of Roman law to a distinctly lower position in German legal 
education began to be felt in turning the energies of jurists and 
scholars into wider fields of historical research, and a new type 
of juristic literature, dealing with the legal ‘nstitut‘ons of all man- 
ner of peoples from the comparative ** and historical standpoints 
grew to considerable proportions.”? Even Romanists were affected, 





7 Vaccaro, Les bases sociologiques du droit et de I’état (1898); Vanni, Lezioni di 
filosofia del diritto (1902, 8 ed. 1908); Stammler, Wirthschaft und Recht (1906); 
Ehrlich, Soziologie und Jurisprudenz (1906); Grasserie, Les principes sociologiques du 
droit civil (1906); Gumplowicz, Allgemeines Statsrecht (1 ed. 1877, 3 ed. 1907); 
Demogue, Les notions fondamentales du droit privé (1911); Duguit, Le droit social, 
le droit individuel et la transformation de l'état (1 ed. 1908, 2 ed. r911); Rolin, 
Prolégoménes 4 la science du droit (1911). See Berolzheimer, System der Rechts 
und Wirthschaftsphilosophie, IT, § 44. 

% The best examples are: Leist, Altarisches Jus Gentium (1889), and Altarisches 
Jus Civile (1892). 

% Post, Bausteine fiir eine allgemeine Rechtswissenschaft, (1880) I, § 1. 

77 Post, Grundlagen des Rechts (1884). In this work there is an avowed attempt to 
put jurisprudence on a sociological basis. 

78 Meili, Institutionen der vergleichenden Rechtswissenschaft (1898). 
79 The head and front of this comparative jurisprudence was Kohler: Shakespeare 
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and deemed it necessary to begin a history of Roman law by an 
investigation of the legal institutions of Babylon.* 

Meanwhile others had been approaching the same position from 
the philosophical side. Dahn in 1878, reviewing one of Post’s 
earlier works, said emphatically that a “scientific philosophy of 
law must be based upon comparative legal study” and that philo- 
sophical jurists must not forever draw their materials from the 
Roman law and certain phases of German legal development, 
but must make use of the legal life of all peoples.*! In another 
paper, reprinted 1883, he foreshadowed the treatment of the con- 
ception of law now characteristic of German jurists.** The latter 
lay stress upon the legal order, attained through law, toward which 
law is a means, and seek to define that legal order rather than to 
reach a definition of law. Dahn defined law, indeed, but he de- 
fined it as an institution of society. A little later Nani,® writing 
in Italy, where the Philosophical School is still paramount, rejected 
both the historical and the natural-law standpoints, and ranged 
himself with Dahn, declaring that comparative ethnology and 
anthropology must be the basis of jurisprudence. These attempts 
to broaden the philosophical foundation, like the attempts to 
broaden the historical position which went on at the same time, 
go along with the earlier stage of social science, before Ward had 
made it clear that psychology was no less fundamental for sociology 
than anthropology and ethnology. Wallaschek attempted to 





vor dem Forum der Jurisprudenz (1884); Rechtsvergleichende Studien iiber isla- 
mitisches Recht, etc. (1889); Zur Urgeschichte der Ehe, etc. (Zeitschrift fiir verglei- 
chende Rechtswissenschaft, XII, 187-353). See a noteof his papers on various topics of 
comparative ethnological jurisprudence in Berolzheimer, System der Rechts und Wirth- 
schaftsphilosophie, II, 405, n. 3. Next stands Post, Die Geschlechtsgenossenschaft 
der Urzeit und die Entstatsung der Ehe; Beitrag zu einer allgemeinen vergleichenden 
Staats- und Rechtswissenschaft (1875); Ethnologische Jurizprudenz (1880); Studien 
zur Entwickelungsgeschichte des Familienrechtes; Beitrag zu einer allgemeinen verglei- 
chenden Rechtswissenschaft auf ethnologichen Basis (1890); Uber die Aufgaben einer 
allgemeinen Rechtswissenschaft (1891). See also Willutzky, Vorgeschichte des Rechts 
(1903). Compare a similar tendency in the English Historical School to broaden 
the foundation of historical jurisprudence by a “ method of inductive generalization 
on the basis of historical and ethnographical observation.” Vinogradoff, The Teach- 
ing of Sir Henry Maine, 18. This conception is approved by Professor Lefroy, 
Jurisprudence, 27 L. Quar. Rev. 180. 

80 Ehrenberg, preface to Jhering, Vorgeschichte der Indo-Europier, vi (1894). 

Zur Methode der Rechtsphilosophie, Rechtsphilosophische Studien, 288. 

® Rechtsphilosophische Studien, 119. 

§ Vecchi e nuovi problemi del diritto (1886). 
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broaden the philosophical position by approach to the analytical 
standpoint. He asserted that the philosophy of law is “the science 
of juristic thought” and insisted that it was to be found in the 
actual methods of jurists.“ Here again, however, Kohler has been 
the leader. Professing to follow Hegel, but in reality, perhaps, 
merely taking his clew from a remark of Hegel’s that right and 
law are phenomena of culture, he developed and limited the new 
movement in philosophical jurisprudence so as to set off the philo- 
sophy of law from history and anthropology on the one hand and 
from analysis of matured systems of law on the other, and yet give 
it an intimate relation to each.* He defined its province as philo- 
sophical study of the evolutionary processes by which law is formed. 
Thus in his view historical and philosophical jurisprudence are 
merged in a social-philosophical jurisprudence, and lose their 
identity. 

No doubt the movement was accelerated by the influence of the 
comparative idea in other branches of learning. In the latter part 
of the nineteenth century great things were expected from this 
method on every hand. Freeman went so far as to say that “the 
establishment of the comparative method of study has been the 
greatest intellectual achievement of our time.” ® For a time it 
was thought that the comparative method in jurisprudence would 
supersede all others, and exaggerated claims are still made for it.*” 
But the analytical and historical methods, so far as they are methods 
of jurisprudence, must be comparative. Legal history, the dis- 
covery and exposition of the actual course of development of a 
particular legal system or of a particular doctrine in a particular 
system, is not historical jurisprudence. The English analytical 
and historical schools used the comparative method from the be- 
ginning. On the Continent, the Germanic law had been arrested 





% Studien zur Rechtsphilosophie (1889). See especially.p. 107. Schuppe carried 
this even further. Rechtswissenschaft und Rechtsphilosophie, Jahrb. der interna~ 
tionale Vereinigung fiir vergleichende Rechtswissenschaft, I, 215 (1896). 

8 See in particular Rechtsphilosophie und Universalrechtsgeschichte (in Holtzen- 
dorff, Enzyklopidie der Rechtswissenschaft (6 ed. vol. I), 9, 14, 17, 20 (1902). 

8 Comparative Politics, 1 (1873). 

87 Bryce, Studies in History and Jurisprudence, Lect. XII; Kohler, Rechtsphilo- 
sophie und Universalrechtsgeschichte (in Holtzendorff, Enzyklopidie der Rechtswis- 
senschaft (6 ed. vol. 1), 14. See Berolzheimer, System der Rechts und Wirthschafts- 
philosophie, II, 21; Schuppe, Die Methoden der Rechtsphilosophie, Zeitschrift fiir 
vergleichende Rechtswissenschaft, V, 209. 
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in its development in the fourteenth and fifteenth centuries. Hence 
at first there was not the stimulus to comparison with another 
matured system which was at hand in England. Moreover, Con- 
tinental jurists, living under a system which showed a continuous 
written history extending back almost to the Twelve Tables, had 
to do with a body of law four times purged of its archaisms, whereas 
in England in the middle of the nineteenth century, with but six 
centuries of legal history as a system, the law was overhauling for 
the second time, in the legislative reform movement, in the en- 
deavor to rid it of the incubus of the past. Thus there was every 
reason for the English historical jurist to look into the development 
of another system, older than his own, which had passed through 
the stages of remarking by equity and by legislation and to con- 
sider archaic systems analogous to that out of which his own had 
developed at a period by comparison so recent. For the same reason, 
when Continental jurists began to employ comparative methods, 
the change appeared revolutionary. But the result has been simply 
that historical and philosophical methods are now employed com- 
paratively. There is a more scientific use of the old methods rather 
than a new method. Indeed, a purely comparative method, apart 
from analysis or history or philosophy, would be barren. Savigny 
said of a like notion that the task of the Continental jurist should 
be to compare the practical rules of the classical Roman law with 
those worked out on a Roman basis in the Middle Ages and in 
modern Europe: 


“A few isolated cases excepted, the matter lies too deep to admit of 
being disposed of by such a selection between contrasted practical rules, 
and a work which sought to carry out this comparative point of view into 
particulars, would remind one of the frame of mind of a child, who, when 
the histories of battles are related to him, is always inclined to ask which 
were the good and which the bad.” * 


Using the term in a broad sense to include all jurists whose 
methods are primarily or avowedly philosophical, it was suggested 
at the outset that the Philosophical School on closer scrutiny fell into 
three. These three groups represent the philosophy of law of the 
eighteenth, nineteenth and twentieth centuries respectively. Rous- 
seauists in France and in America, publicists of the older type in 





-.. 8 System des heutigen rémischen Rechts, I, preface (Holloway’s transl., p. vii). 
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America, and Anglo-American lawyers bred on the introductory 
chapters of Blackstone make up nearly the whole of the first group. 
The second group, the Metaphysical School, has modern repre- 
sentatives in Scotland,®® in Italy,° in France,” and possibly in a 
few Krauseans and a few Hegelians in Germany.” The third 
group, which may be called the Social-Philosophical School, pre- 
sents three types, the so-called Neo-Kantians, who, on the whole, 
are philosophical and sociological in tendency, the teleologists or 
social utilitarians, whose tendency is analytical and sociological, and 
the Neo-Hegelians, who may be described as historical and sociologi- 
calin tendency. In other words, just as historical jurists are now of 
two types, the one historical in the older sense, the other sociological, 
philosophical jurists also are to be recognized as natural-law or 
metaphysical on the one hand, or social-philosophical (sociological) 
on the other hand. It is not easy to perceive any real distinction 
between the advanced types of the two schools. What difference 
there is comes from the starting-point from which they came to 
the positions they now occupy. As we understand the term in 
America, they are more truly sociological in method than many of 
those who avow themselves adherents of a sociological school. The 
reason why the former do not call themselves a sociological school 
may be found in a remark of Professor Small: 


“* |. . German social science has always carried in solution so much 
of the assumption of the inter-connection of all human experience — so 
much more than is in French or English thought — that the Germans 
did not feel the need of crystalizing this fluid sociology. The Germans 





89 FE. g. Herkless, Lectures on Jurisprudence (1901). 

9 Del Vecchio, Il concetto della natura ed il principio del diritto (1908). Ardigo, 
in the last quarter of the nineteenth century, founded a school of positivist natural 
law which has many adherents in Italy. See Di Carlo, II diritto naturale secondo R. 
Ardigo ed il positivismo italiano (1909); Puglia, R. Ardigo ed il moderno positivismo 
etice giuridico italiano (1898). 

% Boistel, Cours de philosophie du droit (1899), deducing a whole system from a 
principle of respect for personality. See also Lagorgette, Le fondement du droit 
(1907); Fouillée, L’Idée moderne du droit (1878, 6 ed. 1909). The “natural law 
with variable content” of recent French philosophers of law, who stand for equitable 
application of legal rules and a free science of law, has only a historical connection 
with the Metaphysical School. It will be considered in connection with the several 
types of the Social-Philosophical School. 

%® Hegel’s Philosophy of Law was revived by Lasson, System der Rechtsphilo- 
sophie (1882). See also Rundstein, Aus der hollandischen Rechtsphilosophie, 
Archiv fiir Rechts und Wirthschaftsphilosophie, II, 291. 
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thought, and as a rule still think, that an independent formulation of 
the interworking of all human experience would be a redundancy in 
science. There is also more excuse for this position in Germany than 
elsewhere because, with all their separateness, the different social sciences 
have come nearer in Germany than anywhere else to iain as 
divisions of a single science.” ® 


Consideration of the relation of the Positivist School to socio- 
logical jurisprudence must be deferred until the different types of 
the Social-Philosophical School have beer examined more critically. 

Roscoe Pound. 


[To be continued.] 
Harvarp Law SCHOOL. 





% The Meaning of Social Science, 82. 
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UNRECORDED CONDITIONAL SALES 
IN BANKRUPTCY. 


WO of the most important decisions of the United States 

Supreme Court, construing the Bankruptcy Act, are Hewit v. 
Berlin Machine Works, and York Manufacturing Co. v. Cassell.! 
In each of these cases the trustee in bankruptcy of a conditional 
vendee was not allowed to take the property conditionally sold 
as assets though the conditional sale had not been recorded prior 
to the bankruptcy. The New York and Ohio statutes which were in 
question in effect provided that as between the parties the transaction 
was good though unrecorded, but that any creditor might, at any 
time while the transaction was not recorded, seize the property for the 
payment of his debts. The later decision has previously been criti- 
cized in this Review.? The cases were contrary to the weight of au- 
thority prior to their decision and seem to have disregarded certain 
provisions in the Bankruptcy Statute. The Court said, in the later 
case quoting from Thompson 2. Fairbanks,’ that ‘‘under the present 
Bankrupt Act the trustee takes the property of the bankrupt, in 
cases unaffected by fraud, in the same plight and condition that 
the bankrupt himself held it, and subject to all the equities im- 
pressed upon it in the hands of the bankrupt.” And such was the 
effect of Hewit v. Berlin Machine Works. But § 67 a of the statute 
provides that “claims which for want of record or for other reasons 
would not have been valid liens as against the claims of the credi- 
tors of the bankrupt, shall not be jiens against his estate.”’ These 
words presumably mean something, and the only lien which habitu- 
ally requires record is the lien of a mortgage. A conditional sale 
is in effect, though not in form, a chattel mortgage. It seems a 
very forced construction of this language of the statute to say 
that an unrecorded mortgage or conditional sale is a “valid lien”’ 
against creditors until they have actually seized the property. 
Until they have seized it the creditors, to be sure, have no lien 





1 194 U.S. 296 and 201 U.S. 344. 
§ 196 U.S. 516. 


2 16 Harv. L. REV. 370. 
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upon the property; but it would seem that the mortgagee or con- 
ditional vendor also has not a valid lien. If, however, these words 
are of doubtful meaning, a provision of § 70 a (5) ought to dispel 
any doubt. This clause provides that the trustee shall be vested 
by operation of law with all “property which prior to the filing 
of the petition he [the bankrupt] could by any means have trans- 
ferred or which might have been levied upon and sold under judicial 
process against him.” It seems impossible to contend that prop- 
erty which is subject to mortgage, or title to which has been re- 
tained by a conditional sale, could not have been transferred by 
the bankrupt or levied upon and sold under judicial process against 
him, in any jurisdiction where any recording act as to such instru- 
ments exists. In Hewit v. Berlin Machine Works the court quoted 
this provision of the act, but held its meaning is merely that the 
trustee succeeds to the bankrupt’s title. The statute certainly 
says more than that. The decisions of the Supreme Court on the 
point have seemed so questionable that in some cases they have 
not been followed.* Courts have professed to distinguish the state 
recording statutes involved in the cases before them from the 
statutes involved in thé decisions of the Supreme Court. This was 
done by the District Court for the District of Connecticut in the 
recent decision of Jn re Faulkner, 25 Am. Bkcy. Rep. 416. In 
fact, however, the statutes, on proper construction, of almost all 
states rhean the same thing; namely, that unless record is made, 
a creditor may seize the property; that until such seizure he has 
no lien upon the property; and that the transaction though not 
recorded is binding as between the parties to it. 

If, indeed, a statute can be construed as making an unrecorded 
transaction so far fraudulent or void that any creditors, or any 
creditors whose claims are incurred subsequent to the transaction 
and before record, acquire thereby a permanent right to attack 
the transaction irrespective of record or change of possession before 
judgment or seizure by the creditor, doubtless the statute is more 
than an ordinary recording act, and is also an act to prevent fraudu- 
lent conveyances. Such was the’ construction for a time put on 
the Kentucky statute governing both conditional sales and chattel 
mortgages, though this construction has not finally prevailed. 





4 See also § 70 ¢. 5 Collier, Bankruptcy, 8 ed., 762-766. 
6 See In re Lausman, 25 Am. Bkcy. Rep., 186. 
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Such is the construction put upon the New York statute, govern- 
ing chattel mortgages, but not upon that governing conditional 
- gales.’ As to such sales, at least, the common form of statute is 
not more stringent than the New York law. Since the decisions 
of the Supreme Court in Hewit v. Berlin Machine Works and in 
York Manufacturing Co. v. Cassell had not met general approval, 
those who framed the amendment of 1910 to the National Bank- 
ruptcy Act planned to effect a change in the law laid down in 
those decisions. This appears from the report of the Committee 
on the Judiciary of the House of Representatives reporting the 
bill, which ultimately passed as that amendment. The provision 
designed for the purpose cannot be considered as wholly fortunate. 
In the first place the provision is enacted as an amendment to 
§ 47 a (2). § 47 relates to the duties of trustees; and the second 
clause of subdivision @ provides that trustees shall reduce to 
money the property of the bankrupt estate and close it up as 
expeditiously as possible. There was never any question and 
never could be any question that under this clause trustees were 
bound to reduce to money all property to which they were legally 
entitled. The question of the property to which they were legally 
entitled was dealt with in the statute under § 70 and also under 
§ 67 (which, by avoiding certain liens, in effect enlarged the 
scope of the property which came into the trustee’s hands). Any 
amendment which was designed to give to the trustee property 
which had been conditionally sold to the bankrupt or had been 
mortgaged by him, but had not been recorded, should properly 
have been made to § 67. or § 70. An element of doubt and 
confusion is introduced by inserting the amendment elsewhere. 
Moreover, the amendatory act provides that it shall not apply 
to bankruptcy cases pending when the act took effect. This 
seems to imply that its provisions shall apply to all bankruptcy 
proceedings begun after the passage of the act. Such a con- 
struction leads, however, in some cases to a retroactive opera- 
tion of the statute which, if not unconstitutional, at least seems 
opposed to correct theories of legislation. For instance, an 
unrecorded conditional sale made prior to the passage of the 
amendment was good under the decision of York Manufac- 
turing Co. »v. Cassell against supervening bankruptcy. The 





7 Skilton v. Codington, 185 N. Y. 80. 
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amendment if naturally construed invalidates subsequently the 
sale against such a bankruptcy. This matter was referred to in 
In re Lausman,® but as the court held the conditional sale there 
in question governed by other considerations, it added: “We do 
not deem it necessary ‘to discuss the question of the constitutionality 
of the amendment of June 25th, 1910, .as applied to this case, nor 
whether that amendment can be given a retroactive operation.” 

Another difficulty in the construction of the amendatory act re- 
lates to the determination of the meaning of the words “custody 
of the bankruptcy court.” The amendment provides that as to 
property in the custody of the bankruptcy court, the trustee shall 
have the rights of a creditor holding a lien by legal or equitable 
proceedings, but as to property not in the custody of the bank- 
ruptcy court the trustee is vested with the rights of a judgment 
creditor having an execution return unsatisfied. Is the bankruptcy 
court to be regarded as having constructively custody of all property 
in the hands of the bankrupt at the time a petition in bankruptcy 
is filed? Or, has the word “‘custody” a narrower meaning? Bank- 
ruptcy decisions as yet do not throw light on this point.® 

Samuel Williston. 


Harvarp Law ScHOOL. 





8 25 Am. Bkcy. Rep. 186, 189. 
9 See Foster’s Federal Practice, § 9, on the general question when the custody of a 
court begins and ends. 
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STATE CONTROL OF PUBLIC UTILITIES.’ 


I. 


HE difference between public callings and private business is 
a distinction in the law governing business relations which 
has always had, and will always have, most important consequences. 
Those in a public calling have always been under the extraordinary 
duty to serve all comers, while those in a private business might 
always refuse to sell if they’pleased. So great a distinction as this 
constitutes a difference in kind of legal control rather than merely 
‘one of degree. The causes of this division are, of course, rather 
economic than strictly legal. And the relative importance of these 
two classes at any given time, therefore, depends ultimately upon 
the industrial conditions which prevail at that period. Thus in the 
England which we see through the medium of our earliest law re- 
ports the medieval system with its established monopolies called for 
the legal requirement of indiscriminate service from those engaged 
in almost all employments. There followed in succeeding centuries 
an expansion of trade which gradually did away with the necessity 
for coercive law. Indeed in the early part of the nineteenth century, 
ifree competition became the very basis of the social organization, 
with the consequence that the recognition of the public callings as 
‘a Class almost ceased. It is only in very recent years that it has 
again come to be recognized that the process of free competition 
fails in some cases to secure the public good. And it is now reluc- 
tantly admitted that state control is again necessary over such 
lines of industry as are affected with a public interest. Thus with 
varying importance the distinction between the public callings and 
the private callings has been present in our law from the earliest 
times to the present day. 





1 Copyright, 1911, by Bruce Wyman—being in large part the Preface to 
Wyman on Public Service Corporations, reprinted by permission of Baker, Voorhis 
& Co. 
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Il. 


Some restraint has always been exercised over such lines of in- 
dustry as are of vital interest to the public. The establishment of 
the peace, the protection of the weak against the physical violence 
of the strong, is a fundamental function of government; but of 
equal importance and of almost equal antiquity is the protection 
of the common people against the greed and oppression of the 
powerful. In matters not vital to the life and well-being of mankind 
the laws of society may be left free to operate without limitation by 
the sovereign power; but in all that has to do with the necessaries 
of life the protection of the sovereign is extended. The modern 
state protects equally against physical violence and against oppres- 
sion that affects the means of living. 

As a result of an economic evolution there have come into being 
in the last generation a considerable number of employments which 
have gained, if not a legal monopoly, at any rate, as a result of cir- 
cumstances, a virtual monopoly in matters of public necessity. 
The positive law of the public calling is the only protection that the 
public have in a situation such as this, where there is no competition 
among the sellers to operate in their favor. So much has our law 
been permeated with the theory of laissez faire, which was but 
lately so prominent in the policy of our state, that the admission 
has been made with much hesitation that state control is ever nec- . 
essary. But the modern conclusion, after some bitter experience, ~ 
is that freedom can be allowed only where conditions of virtual 
competition prevail, for in conditions of virtual monopoly, without 
stern restrictions, there is always great mischief. 

It has been remarked many times that the common law may be 
relied upon to meet, by the continual development of its fundamental 
principles, the complex conditions created by the constant evolution 
in the industrial organization. One of the most striking of modern 
instances of this capacity of growth in the common law is the aston- 
ishing progress in the working out of the detail of the exceptional 
law governing the conduct of public callings. In recent times there 
undoubtedly is an increasing need of this stricter regulation of all 
employments which appear to be affected with a public interest. 
Great power brings as its consequence the need of control of that 
power for the good of the whole people. 
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ITI. 


Whether a business is public or not depends in last analysis 
upon the situation .of the public with respect to it. Are there 
enough of such purveyors to serve the public? or are there, for 
permanent reasons, never enough? If so, there will be virtual 
competition; if not, there will be virtual monopoly. It will be 
found that, in all such businesses, competition, although from a 
legal point of view possible, is from the economic point of view 
improbable. So far as one can see, virtual competition is at an 
end in these industries, and virtual monopoly will henceforth 
prevail. Therefore it must be said that the public has now an 
interest in the conduct of these businesses by their owners. They 
are affected with a public interest, since these agencies are carried 
on in a manner to make them of public consequence. Therefore, 
having devoted their property to a use in which the public has an 
interest, they in effect have granted to the public an interest in 
that use, and must submit to be controlled by the public for the 
common good to the extent of the interest they have created. 
Plainly we have in the accepted use of these phrases the mani- 
festation of a deep-seated change in habits of thought. Only 
twenty-five years ago the general feeling as to every sort of in- 
dustrial relation was that it was better to leave all alone, that it 
was better to leave people to work out their own salvation. But 
of late years we have been calling upon the state to save us from 
monopoly in all its forms; and we are impatient if it delays. 

The present situation is plain enough to all of us. Whatever 
way we turn we depend upon a service that is public in character. 
Not only in long travels but in short journeys we employ common 
carriers — railroads and steamships, coaches and cabs, street 
cars and omnibuses, the subway car and the elevated train. If we 
ship goods there are various transportation services at our dis- 
posal beside railroads and ships, such as express companies and 
dispatch lines, refrigerator lines and tank lines. If we are journey- 
ing ourselves we eat at hotel restaurants, and put up at public 
inns, or travel in palace cars and lodge ourselves in sleeping cars. 
Our freight in its transit has its needs attended to — for our goods, 
warehouses, for our grain, elevators, for our cattle, stockyards, and 
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for our exports, docks. In almost every community, even rela- 
tively small, we have for our household needs gas, electricity, 
water supply and sewerage service provided for us, usually, ex- 
cept the last two, by private companies in public service, but even 
where the service is provided by the municipality it is subject to 
the same law governing public service. For speedy communica- 
tion in our business and pleasure, we have the telephone and tele- 
graph in common use, and ticker-service and messenger call for 
special needs. One may judge by this incomplete list how common 
to every part of our modern life are the various public services, 
and how necessary it is that they should be required by law to 
serve us all with adequate facilities for reasorable compensation 
and without discrimination. 


IV. 


The spirit of our present age demands that these great business 
enterprises shall be conducted in accordance with the requirements 
of society. The present program of organized society is to see to 
it that those who have gained a substantial control of their market 
shall not be left free to exploit those who look to them to supply their 
needs. Men now see clearly that freedom of action may, even in 
the industrial world, work injuriously for the public; and it must 
then be restrained in the public interest. We have seen the results 
of unrestrained power; and we no longer wish those who have 
control over our destinies left free to do with us as they please. 

While state regulation is the prevailing philosophy of the people 
at the beginning of the twentieth century, it must be borne in mind 
that this has been the result of a gradual progress of thought, and 
that this progress has not affected all men equally. Now, as at all 
times, there are conservatives and radicals, the former as far behind 
the prevailing spirit of the time as the latter go beyond it. In every 
change of popular thought there have been those who have been 
unable to appreciate the change; and in every such change there 
have been those who are unable justly to estimate the true meaning 
of the change. : 

Many persons still hold conservative views as to the application 
of the law of public callings to modern conditions. They believe 
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that the conductors of every business, however necessary to public 
welfare, should do whatever seems good in their own eyes. But 
the most of men appreciate that the law has already taken control 
of the situation for all time. It is hardly too much to say that the 
efficient regulation of the public employments by sufficient law is 
the most pressing problem confronting this nation; and it must 
be met without further hesitation. 


V. 


In this crisis of affairs the people must be assured that the law 
is adequate to deal with the situation, that it has not only elaborated 
detail to meet obvious wrongs seldom defended, but also enlightened 
comprehension to deal with the large policies openly justified, 
which are truly inconsistent with public duty. That those who 
profess a public employment owe the utmost public service should 
be generally accepted as the fundamental principle upon which the 
law governing public employment is to be based. It is not agreed, 
however, how far this principle should be pressed; there is a clash 
of interests here, and there is an inclination on the part of those who 
conduct the public services to contest every issue. This is not even 
an enlightened selfishness. : 

The time has come when extension of the law and enforcement 
of it should be the avowed attitude of all conservative persons who 
wish the perpetuation of present conditions. It would be well, 
therefore, if the restless and the doubting who see many abuses and 
many wrongs in the conduct of our public services without prompt 
remedy or adequate redress, might be relieved and heartened by 
being shown that the common law is adequate to deal with all real 
industrial wrongs, and that with the aid of remedial statutes the 
administration of the law can be relied upon. The proprietors of 
the public services should be told sharply that they may not adopt, 
to the prejudice of their public, various profitable policies, and then 
justify them as inherent rights which other men in ordinary busi- 
ness may use in the advancement of their interests. 

There is now fortunately almost general assent to state control 
of the public service companies. Two ways only can be found to 
exercise such control. One way, that advocated by the most radical 
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statesmen, is the government ownership and operation of these 
services. The other way, which is in fact the conservative method 
of dealing with the problem, is the control of the rates and practices 
of the utilities for the public good. One or the other of these methods 
must be finally adopted. The conservative method is now on trial. 
It behooves the lawyers to see to it that it be so intelligently tried, 
and that the law applicable to the case be so accurately enforced, 
that we may not be driven perforce to the radical alternative of 
public ownership. 


VI. 


All businesses both public and private are subject, to be sure, to 
that general police power of the state whereby in any civilized society 
the effort is made so to order things that one may not use his own 
so as to injure another. But the comparison of the large amount 
of regulation which it is considered proper for the state to impose 
in regard to public services with the small amount of regulation 
which it is considered proper for the state to enforce in regard to 
private business is in itself significant enough. The difference which 
is shown is more than one of degree, it becomes one in kind. It is 
only in public business that the law imposes affirmative duties; 
generally speaking, the duties imposed upon those in private business 
are negative. The law says to those in public business you must 
‘do this for this applicant, and you must do it thus. To those in 
private business it says you must not do this, or if you do this you 
must do it thus. This is the chief distinction between public call- 
ing and private calling. 

General principles may now be developed and corollaries to them 
established by the use and with the co-ordination of cases from a 
variety of public employments. Not only are the fundamental 
principles true as to all public employments — that all must be 
served, adequate facilities must be provided, reasonable rates must 
be charged, and no discriminations must be made. But also in deal- 
ing with the minor detail of these principles, cases from one service 
will be found in point in another — as to what conditions there are 
precedent to service, what will excuse failure in provision of facili- 
ties, what is a proper basis for calculating rates and what differences 
constitute discrimination. This is the way our law grows, by break- 
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ing down the partitions between departments of the law which have 
been built up separately. The public service law has at length 
reached a stage of development in which it may be possible to state 
its principles with some degree of confidence. It is only within the 
last few years that it would have been within the range of possi- 
bility to do this. 

Twenty-five years ago the public services that were recognized 
were still few, and the law as to them imperfectly realized. It was 
known from olden times that those who professed a public employ- 
ment must serve all at a reasonable rate. As to the duty to serve, 
it was recognized that there were certain excuses. As to the re- 
striction to reasonable rates, there was no standard unless, indeed, 
the customary charge. But the important duty to provide ade- 
quate facilities had hardly advanced beyond the general law as to 
negligence. And the duty not to discriminate, which according to 
present ideas is the most important of all, was denied altogether 
by the weight of authority. Even ten years ago when these four 
obligations had become generally recognized, the details as to them 
in regard to any particular employment had been worked out only 
in very fragmentary manner; but at the present day it is just being 
appreciated that rapid progress may be made by the general recog- 
nition of the unity of the public service law, whereby cases as to one 
calling may be used to show. the law in all. It is only in our present 
day that the attempt to treat the public service law as a consistent 
body of law could be made with any hope of success. 


VII. 


As time goes on, one finds himself almost among the conserva- 
tives in standing by the original program for state control. And yet 
one may still hope that the state will as far as possible confine itself 
to regulation, leaving the companies to work out their own problems 
of management. State control need seldom go further than regula- 
tion in this sense. Whatever the companies may do should be 
subject to immediate revision by the constituted authorities. There 
should be swift reparation provided for any individual who has 
suffered harm in the meantime. And that should be the full extent 
of governmental regulation, generally speaking. When the state 
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goes further, and attempts to dictate as to the policies which the 
companies shall adopt, it usually goes too far. Legislation going to 
this extent really crosses the line which divides state control from 
state operation. 

It has been said above that there are two general ways of dealing 
with the problem—state control and state operation. Few would 
stand out for uncontrolled action without state supervision; few 
would believe in the permanence of state ownership combined with 
private operation. We must choose between state control which 
- we know about and state operation with its unknowable conse- 
quences. The restriction which the federal government has thus far 
put upon itself in regulating interstate carriage is well advised. The 
Interstate Commerce Commission still has virtually only the power 
of revision. In some of the states, however, the commissions are 
virtually given the power to determine of their own motion what 
the carrier shall do for the public. This imposes government opera- 
tion, without relieving the railroad from its responsibilities in any 
way. 

This does not mean that everything shall be left to the discretion 
of the companies, as the conservatives claim. Discretion should be 
left to the companies, but it should be made clear that this discre- 
tion may be abused. Although the companies should be left as free 
as possible to work out their own problems within the law, they 
should be warned that they must not go outside the limits which 
the law is fixing. For example, the railroad people once claimed the 
right to make such rates as it seemed to them would be for the best 
interests of all concerned. But so long as this power is left in the 
hands of the railway management without power of review by any 
authority upon any fundamental principle, it is in the hands of the 
railroad officials to build up an artificial market where the natural 
conditions are adverse, or to turn an industrious city into a wilder- 
ness again. It is believed that these are too great powers to intrust 
to private hands without governmental control based upon some 
recognized standards. Indeed the public law in this, as in the other 
cases, should put sufficient limitations upon any business policy, 
however profitable, which comes in conflict with the fundamental 
principle of equal service to all. 
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VII. 


The whole problem of the regulation of public utilities has been 
seen more steadily of late years. It has been appreciated that in 
dealing with a public service company the state is really dealing 
with a private business concern, however many the obligations may 
be which it owes to the public. The risks its proprietors run are such 
that their financial management should be left to them, unless they 
be shown to be taking profit with outrageous disregard of their 
public obligations. With these broader views, it would be surprising 
if more consideration were not paid to the rights of the owners of 
public services. Perhaps for the moment there is danger that in 
emphasizing their duties their rights may be forgotten. That 
the courts are approaching this great issue of state control with 
the enlightened policy of fair compromise of conflicting inter- 
ests is plain. Regulation of public service corporations, which per- 
form their duties under conditions of necessary monopoly, will 
occur with greater and greater frequency as time goes on. It isa 
delicate and dangerous function, and ought to be exercised with 
great caution. Our social system rests largely upon the basis of 
private property, and that community which seeks to alter this 
will soon discover its error in the disaster which follows. 

But no one who is inspired to any degree by the spirit of the age 
would entertain the suggestion that we ought to work to turn the 
law back to that time twenty-five years ago when those who had the 
control of public utilities were, by a failure to apply the law 
promptly, left to deal with their public as they pleased. The most 
of us of this generation not only believein state control of the 
public employments, but in its enforcement so far as it is necessary. 
For liberty does not mean to men at the beginning of the twentieth 
century what it meant to men at the beginning of the nineteenth 
century. When the theory of laissez faire prevailed it meant liberty 
for the individual to do as he pleased with his own. To-day we know 
that in order that a man shall be free he must be protected from 
those who would do with him as they please. In order to protect 
the individual from the abuse of their power by others, we know 
that there can no longer be freedom of action for those who have 
gained undue power. We are beginning to appreciate that paradox 
which has come down to us from the sages of old, that liberty is not 
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to be had without restraint. In a modern state we are no longer 
content in seeing that the weak are safe from the violence of the 
strong. Not until the people generally are protected from the 
oppression of those who control their destinies will there be real 
liberty. 


IX. 


We are just entering upon a great and important develop- 
ment of the common law. Enormous business combinations, vir- 
tual monopolization of the necessaries of life, the strife of labor 
and capital, now the concern of the economist and the states- 
man, may prove susceptible of legal control through the doctrines 
of the law of public callings. These doctrines are not yet clearly 
defined. General rules, to be sure, have been established, but 
details have not been worked out by the courts; and upon the suc- 
cessful working out of these details depends to a large extent the 
future economic organization of the country. Only if the courts 
can adequately control the public services in all contingencies may 
these businesses be left in private hands. 

This principle of state control does not lead one to socialism; 
indeed, it saves one from socialism if truly understood. It is only 
in those few businesses where the conditions are monopolistic that 
dangerous power over their public has been attained by those who 
have the control. In most businesses the virtual competition which 
prevails puts the distributors at the mercy of their public. In cur- 
rent opinion the recognition of this distinction is manifest. Men 
are as eager for an open market as ever; but they wish the control 
of monopoly to insure it. The demand is for freer trade where com- 
petition prevails and stricter regulation where monopoly is found. 
So long as virtual competition prevails there is no necessity for 
coercive law, since there is then no power over the purchasing public. 
But where in any business virtual monopoly is permanently estab- 
lished the people will not be denied in their deliberate policy of 
effectual regulation of such public services for the common good. 

Only to this extent the individualistic ideal of society gives place 
to the collectivist policy. It is with true appreciation of the real 
issue that we are contending for state control to gain individual 
liberty. It may once have been the ideal of industrial freedom that 
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a man might do as he pleased with his own; in any event that is 
no longer our notion of social justice. It is believed now that with 
increase in power over the particular market comes increase in 
responsibility to the dependent public. Socialism would destroy 
all private interests in the name of the public; regulation would 
preserve private interests by reconciling them with public right. 
Socialism attacks all capital to whatever business it is devoted; 
regulation grapples with monopoly only when it is convinced that 
there is no other way to safeguard the interests of the public. 


X. 


So far as one can judge, the future holds no possibility of the coer- 
cive regulation of the conduct of all businesses, which it is apparent 
would be one form of socialism. Regulation of this extreme sort will 
be confined to those businesses which are affected with a public 
interest. It is, however, certain that the other businesses than those 
now within this classification will be brought within it. Indeed, the 
generalization must have occurred to the reader that all businesses 
which have a virtual monopoly firmly established in the nature of 
things, are so affected with a public interest as to be within the 
class of callings which are considered public employments. What 
branches of industry will eventually be considered of such public 
importance as to be included within the category of public callings 
it would be rash to predict. But no one can study the authorities 
on this subject without feeling their great potentialities. In private 
businesses, one may sell or not as one pleases, manufacture what 
qualities one chooses, demand any price that can be gotten, and 
give any rebates that are advantageous. It is because the modern 
trusts are carrying on a predatory competition under the cover of 
this law that we have the trust problem. All this time in public 
businesses one must serve all that apply without exclusive conditions, 
provide adequate facilities to meet all the demands of the consumer, 
exact only reasonable charges for the services that are rendered, 
and between customers under similar circumstances make no dis- 
criminations. If this law might be enforced against the trusts, 
perhaps a solution of the problem would be found. 

Bruce Wyman. 


Harvarp Law ScHOOL. 
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THE SOURCE OF AUTHORITY TO ENGAGE 
IN INTERSTATE COMMERCE. 


Y the federal Constitution Congress is empowered “to regu- 

late Commerce with foreign Nations! and among the several 
States.” For reasons that we shall not pause to elaborate, we 
assume that the word “commerce,” as here used, is substantially 
synonymous with “transportation,” including transportation of 
persons and property. 

Neither the Commerce clause, nor any other provision of the 
Constitution, specifically empowers Congress to confer authority 
to engage in interstate commerce or transportation. Probably it 
is obvious, even to laymen generally, that as a rule it is unneces- 
sary to apply to Congress, or, for that matter, to any other gov- 
ernmental authority, for permission to engage therein. If I desire 
to travel, that is, to transport my person, either afoot, or by wagon, 
from a point in Connecticut to a point in New York, I no more 
think of so applying, than if I desire to travel between points both 
in New York, or to engage in manufacture or sale. The same is 
true if I desire to transport property, as, for example, articles of 
food or clothing. 

This fundamental right of transportation between points in 
different states, as well as between points in the same state, we 
shall find to have been in existence long before the Commerce 
clause or, indeed, any constitutional or statutory provision. In 
Hoxie v. N. Y., N. H. & H. R. Co.? it was said by Baldwin, C. J., 
in a well-considered opinion: 


“The right to engage in commerce between the States is not a right 
created by or under the Constitution of the United States. It existed 
long before that Constitution was adopted. It was expressly guaranteed 
to the free inhabitants of each State by the Articles of Confederation, 
and impliedly guaranteed by Article 4, § 2, Const. U. S. as a privilege 
inherent in American citizenship.” 





1 For the sake of additional clearness, this discussion does not specifically include 
“commerce with foreign Nations,’”’ though largely applicable thereto. 
2 82 Conn. 352, 364 (1909). 
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This language seems fully justified by the authorities. It was 
said by Marshall, C. J., in Gibbons v. Ogden: ® 


“Tn pursuing this inquiry at the bar, it has been said, that the constitu- 
tion does not confer the right of intercourse between State and State. 
That right derives its source from those laws whose authority is ac- 
knowledged by civilized man throughout the world. This is true. The 
Constitution found it an existing right, and gave to Congress the power 
to regulate it.” 


So too it has been said: 


“Right of intercourse between State and State was a common-law privi- 
lege, and as such was fully recognized and respected before the Constitu- 
tion was formed. Those who framed the instrument found it an existing 
right, and regarding the right as one of high national interest, they gave 
to Congress the power to regulate it.” 4 


This right of transportation between points in different states, 
seems, like that of transportation between points both in the same 
state, or that of manufacture or sale, one independent of inter- 
ference under governmental authority, whether that of Congress 
or of the states, as well as of interference by mere individuals. 
Certainly nothing can be better established, as a general rule, 
than that no restriction by way of prohibition or otherwise may 
be validly imposed under the authority of a state upon transporta- 
tion between points in different states. So far, so good. But what 
is the basis of this rule? We submit that the doctrine seemingly 
established in the Supreme Court refers it to the wrong basis, 
that is to say, to the action (or rather inaction) of Congress, in- 
stead of to a right long antedating the existence of Congress, or 
indeed any of our constitutions, federal or state. Thus it has been 
said: 


“The absence of any law of: Congress on the subject is equivalent to 
its declaration that commerce in that matter shall be free. Thus the 
absence of regulations as to interstate commerce with reference to any 
particular subject is taken as a declaration that the importation of that 
article into the States shall be unrestricted.” 5 





8 g Wheat. (U. S.) 1, 211 (1824). See dissenting opinion in Bowman »v. Chicago, 
etc. Ry. Co., 125 U. S. 465, 519 (1888). 

* Clifford, J., in dissenting opinion in Gilman ». Philadelphia, 3 Wall. (U. S.) 713, 
737 (1865). 

5 Bowman 2. Chicago, etc. Ry. Co., 125 U. S. 465, 508 (1888). 
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“So long as Congress does not pass any law to regulate it, or allowing 
the States so to do, it thereby indicates its will that such commerce shall 
be free ahd untrammelled.” ® 


We submit that the interjection of this needless doctrine has re- 
sulted in much confusion. 

But if there were any doubt as to the sufficiency of protection 
given by the ancient rule above considered, the right of trans- 
portation between points in different states, seems now, like the 
right of transportation between points both in the state, or the 
right to manufacture or sell, amply guaranteed by the Fourteenth 
Amendment forbidding a state to deprive of “liberty or prop- 
erty,”’ without due process of law.’ 

Nor has the point, though commonly ignored, been entirely 
overlooked by the Supreme Court. In Williams v. Fears,* where 
state legislation was objected to as “in conflict with the Four- 
teenth Amendment because it restricts the right of the citizen to 
move from one state to another,” the court said: 


“Undoubtedly the right of locomotion, the right to remove from one 
place to another according to inclination, is an attribute of personal 
liberty, and the right, ordinarily, of free transit from or through the territory 
of any State is a right secured by the Fourteenth Amendment.” 


Here was applied the following language used in Allgeyer 2. 
Louisiana,® where state legislation was held invalid as applied to 
transportation from state to state, the article in question being a 
letter mailed to another state: 


“The liberty mentioned in that amendment means not only the right 
of the citizen to be free from the mere physical restraint of his person, as 
by incarceration, but the term is deemed to embrace the right of the 
citizen to be free in the enjoyment of all his faculties; to be free to use 
them in all lawful ways.” 


It seems reasonably clear that the right of transportation be- 
tween points in different states is, as a rule, guaranteed against 





6 Leisy v. Hardin, 135 U. S. 100, 109 (1890). 

7 This provision is said in Munn ». Illinois, 94 U. S. 113, 123 (1876), to be “old 
as a principle of civilized government,” and to be “found in Magna Charta,” as well 
as in all or nearly all the state constitutions. 

8 179 U. S. 270 (1900). 

® 165 U.S. 578 (1897). 
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interference by Congress, by the Fifth Amendment forbidding 
Congress to deprive of “liberty or property” without due process 
of law; that is to say, even if the ancient rule we have consid- 
ered be insufficient. This provision is said to forbid 


“a regulation of interstate commerce, not merely affecting the mode or 
manner of transportation, but excluding from interstate transportation 
altogether certain classes of persons, or imposing conditions on such 
transportation as would wantonly and arbitrarily affect personal 
liberty.” 1° 


Why then the inconsistency in failing to recognize that the iden- 
tical provision of the Fourteenth Amendment is equally a guaranty 
against interference by the states? 

It will of course be borne in mind that it is only as a general rule 
that no restriction by way of prohibition or otherwise may be 
validly imposed under the authority of a state upon transporta- 
tion between points in different states. The effect of the exer- 
cise by a state of its taxing powers calls here for only passing notice. 
As, notwithstanding the general rule that a state cannot interfere 
with manufacture or sale, or transportation between points both 
in the state, it may under certain conditions interfere therewith 
by way of prohibition or otherwise, so it is as to transportation 
between points in different states. Thus has been sustained the 
power of a state to prohibit the transportation of diseased cattle 
into the state," and so as to quarantine regulations preventing the 
transportation of persons.” Similarly the power to prevent fraud 
or deception has been held to include power to prohibit, or, at any 
rate, to impose restrictions, upon such transportation; and so as 
to the power to prohibit the sale and transportation of game, such 
game being a subject of common ownership.” 

But the Supreme Court has established the rule that, under the 
power to regulate commerce, Congress may likewise interfere by 
way of prohibition or otherwise with transportation between 
points in different states. What are the precise limits of its power 





10 United States v. Delaware & H. Co., 164 Fed. 215, 231 (1908). 

11 See Asbell ». Kansas, 209 U. S. 251 (1908). 

12 See Compagnie Frangaise de Navigation, etc. v. Louisiana State Board of Health, 
186 U. S. 380, 387 (1902). 

18 See Plumley v. Massachusetts, 155 U. S. 461 (1894). 

M4 See Silz v. Hesterberg, 21x U. S. 31 (1908). 





AUTHORITY TO ENGAGE IN INTERSTATE COMMERCE. 639 


in this direction remains, it seems, to be clearly defined by the 
court, but it seems a reasonable conclusion that it is substantially 
concurrent with the powers of the states. We submit that this is 
conceding to Congress an awkward usurpation of powers reserved 
to the states. Illustrations are the recognition of the power of 
Congress to establish quarantine regulations; to prohibit the 
transportation of such articles as lottery tickets ® or transporta- 
tion under conditions of monopoly.”” 

But all that has thus far been said has been without reference 
to transportation under conditions of special privilege. Now the 
distinction between the bald right of transportation between 
points in different states, and the right of such transportation 
under conditions of special privilege, we regard as of vital impor- 
tance, although little or no consideration has been given to it by 
the Supreme Court. In passing, we may observe that there seems 
to be no distinction in this respect between transportation be- 
tween points in different states and other transactions, as, for ex- 
ample, manufacture or sale, or transportation between points in 
the same state. It is unnecessary, as arule, to obtain special gov- 
ernmental authority to engage in manufacture or sale, or trans- 
portation between points in the same state; but the case is different 
if it is desired so to engage under conditions of special privilege, 
either as a corporation, or with power to exercise the right of emi- 
nent domain. Here, as in case of transportation between points 
in different states, such special authority is necessary, not, indeed, 
for the exercise of the bald right to manufacture or sell or trans- 
port, but to manufacture or sell or transport under conditions of 
special privilege. 

The most conspicuous instance of transportation under con- 
ditions of special privilege is that of transportation by railroad. 
It is indeed true that, for the purpose of engaging therein, there 
is not necessarily and in the nature of things required the grant 
of any special privilege. Abstractly the right to transport from 
state to state by railroad seems as clear as the right to transport 
afoot or by wagon. But such transportation is always, or nearly 





% See Morgan’s Steamship Co. v. Louisiana Board of Health, 118 U. S. 455, 464 
(1886). 

16 See Champion v. Ames, 188 U. S. 321, 356 (1903). 

17 See Northern Securities Co. v. United States, 193 U. S. 197, 335 (1904). 
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always, carried on ‘by corporations requiring the exercise of the 
power of eminent domain. Hence, speaking generally, it is neces- 
sary to obtain governmental authority for the purpose of engaging 
in transportation by railroad between points in different states. 
But this is equally true under like conditions of the right to en- 
gage in manufacture or sale, or transportation between points in 
the same state. 

What, now, is the source of authority to engage in interstate 
transportation under conditions of special privilege? It seems to 
us that this important point has received insufficient considera- 
tion from the Supreme Court. It does, indeed, seem established 
that such authority may be derived from Congress acting under 
the power to regulate commerce, as in cases of the creation of a 
corporation to engage in transportation by railroad.!® The doc- 
trine of the exclusiveness of the power of Congress under the Com- 
merce clause seems to suggest the conclusion that such authority 
may not be derived from the states. Yet nothing would seem 
better settled than the contrary. It seems never to have been 
seriously questioned in the Supreme Court that it is within the 
powers of the states to create, for instance, a corporation to en- 
gage in interstate transportation by railroad;'* and, indeed, the 
vast railroad systems of this country have, for the most part, been 
constructed solely under state authority. 

In considering the extent of the power of interference, by way 
of prohibition or otherwise, with interstate transportation under 
conditions of special privilege, we obviously have four classes of 
cases to deal with: (1) interference by a state, where authority 
is derived from a state; (2) by Congress, where it is derived from 
a state; (3) by a.state, where authority is derived from Con- 
gress; (4) by Congress, where it is derived from Congress. 

(rt) Where the authority to engage in interstate transportation, 
under conditions of special privilege, is derived solely from a state, 
it should be obvious, we submit, that, so far as the Commerce 





18 See California ». Central Pacific R. R. Co., 127 U. S. 1 (1888); Railroad Co. ». 
Maryland, 21 Wall. (U. S.) 456, 474 (1874). The non-existence of such power seems 
assumed by McLean, J., in State v. Wheeling & Belmont Bridge Co., 18 How. (U. S.) 
421, 442 (1855). 

19 Tt seems to have been so assumed, rather than decided, in Railroad Co. v. Harris, 
12 Wall. (U. S.) 65 (1870), where Bank of Augusta v. Earle, 13 Pet. (U. S.) 519, 588 
(1839), was supposed to apply. 
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clause is concerned, it is within the power of the state to withdraw 
such authority wholly, or to prescribe the conditions under which 
it may be exercised. Yet the decisions of the Supreme Court do 
not support this view — the reason being, as it seems to us, failure 
to distinguish between the bald right to engage in interstate trans- 
portation, and the right so to engage under conditions of special 
privilege. Having reached the conclusion that in the former case 
it is, as a rule, beyond the power of a state to impose restrictions, 
the same rule was, without discrimination, applied to transporta- 
tion under conditions of special privilege granted by the state 
itself. The seeming fallacy of this conclusion has not been alto- 
gether overlooked. It has been pertinently said: 


“Certainly a state cannot be compelled to create corporations in aid 
of, or to facilitate, commerce between the states; but if it does create one 
capable of engaging in such commerce, and the corporation in fact so 
engages, is that an emancipation of the corporation from the control of 
the state ?” * 


What we regard, therefore, as a fallacy underlies the decision in 
Wabash, St. Louis, & Pacific Ry. Co. v. Illinois, where, in the case 
of a domestic corporation, the regulation of rates for interstate 
transportation was held invalid. The same is true of Philadelphia & 
Southern Steamship Co. v. Pennsylvania,” a case of taxation of 
the gross receipts of a domestic corporation. 

The same reasoning seems to us applicable to foreign corpora- 
tions. Generally speaking, a state has unquestionable power to 
impose restrictions, even to the extent of prohibition, upon the 
transaction of business therein by a foreign corporation, and we 
submit that such reserved power should include the imposition of 
restrictions upon interstate transportation. But the settled rule 
is otherwise. 

(2) We turn now to a consideration of the power of Congress 
to interfere with interstate transportation under conditions of 
special privilege, where the authority to engage therein is derived 





2 State ». C. N. O. & T. P. Ry. Co., 47 Oh. St. 130 (1890). See also Railroad Co. 
v. Maryland, 21 Wall. (U. S.) 456, 471 (1874), and dissenting opinion in Wabash, 
St. Louis, & Pacific Ry. Co. v. Illinois, 118 U. S. 557, 586 (1886); also argument of 
counsel in State Freight Tax Case, 15 Wall. (U. S.) 232, 264 (1872). 

118 U.S. 557 (1886). ' 

2 122 U.S. 326 (1887). 
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from a state. We have already concluded that, as a rule, the right 
of interstate transportation is guaranteed against interference by 
Congress, either by the Fifth Amendment, or by the ancient rule 
we have considered. This statement applies, at any rate, to the 
bald right to engage in such transportation not under conditions 
of special privilege. But we have seen that it is established that 
the states have power to grant authority to engage therein under 
conditions of special privilege, for example, as a corporation. 
We submit that the right of transportation under these condi- 
tions is, by virtue of the Fifth Amendment or otherwise, as much 
beyond the power of interference by Congress as is the bald right 
of transportation not under conditions of privilege. In this view it 
is beyond the power of Congress, so far, at least, as the Commerce 
clause*is concerned, either absolutely to prohibit such transporta- 
tion, or to require the corporation to perform a condition, such as 
the payment of a license fee, before engaging therein. If such re- 
sult be attainable at all, it must be by resort to some other pro- 
visions of the federal Constitution, as, for example, those conferring 
the power to tax.% Yet even this seems doubtful. But the con- 
trary view that Congress has such power under the Commerce 
clause has been conspicuously advocated.* It remains for the 
Supreme Court to settle the point. 

(3) It seems clear enough that, as a rule, it is beyond the power 
of a state to interfere with interstate transportation under con- 
ditions of special privilege, where the authority to engage therein 
is derived from Congress. Being, as we have seen, without such 
power even as to a corporation of its own creation, a fortiori is it 
without it as to a corporation created by Congress. Here, too, 
it is unnecessary to consider what power a state has over such a 
corporation, so far as concerns what is purely intrastate commerce 
or transportation. 

(4) The question of the power of Congress to interfere with 
interstate transportation under conditions of special privilege, 
where the authority to engage therein is derived from Congress 





* A suggestion of the existence of such power has sometimes been thought to be 
furnished by Veazie Bank v. Fenno, 8 Wall. (U. S.) 533 (1869), sustaining the im- 
position of a tax on the notes of state banks. See Hendrick, The Power to Regulate 
Corporations and Commerce, § 115. 

*4 See in 3 Mich. L. Rev. 264 (1905) discussion by H. L. Wilgus of the recommenda- 
tion by Mr. Garfield as Commissioner of Corporations. 
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itself, requires but little consideration. A corporation created by 
Congress, for the purpose of engaging therein, is doubtless, gen- 
erally speaking, completely within the power of Congress, so far 
as concerns such transportation, though this power is subject to 
limitations imposed by the Fifth Amendment. Here, too, it is un- 
necessary to consider what power Congress has over such a cor- 
poration, so far as concerns what is purely intrastate commerce 
or transportation. 

The statement of the rule that it is beyond the power of Con- 
gress or of the states, as the case may be, to interfere with inter- 
state transportation under conditions of special privilege will, 
of course, be taken subject to the qualification already considered 
as applicable to transportation not under conditions of special 
privilege. For instance, the general rule that it is beyond the 
power of Congress so to interfere, where the authority is derived 
from a state, is subject to the qualification illustrated by the appli- 
cation of the Sherman Anti-Trust Act, enacted by way of giving 
effect to the rule of free competition, to transportation by railroad 
corporations created by the states.” 

It remains to consider certain cases of transportation under 
conditions of special privilege, as to which there is some confusion 
in the decisions. Although such special privileges are ordinarily 
conferred on corporations, this is not necessarily the case, and, for 
the sake of clearness of thought, we shall assume that the cases about 
to be considered are those of privileges conferred, not upon cor- 
porations, but upon mere individuals. 

Take first the case of a bridge constructed over a water that is 
a boundary between two states. So far as we are here concerned, 
there seems to be no distinction in kind between an interstate 
bridge and an interstate railroad. The difference is merely in 
degree; that is, the railroad is ordinarily longer than the bridge. 
And what has already been said as to railroads is largely applicable 
here. Transportation by bridge, like transportation by railroad, 
does not necessarily, and in the nature of things, require the grant 
of any special privilege, but it is commonly carried on under con- 
ditions that do require some such grant, as, perhaps, the power 
of eminent domain. It is established that authority to engage in 





% See United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897); North- 
ern Securities Co. ». United States, 193 U. S. 197, 335 (1904). 
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such transportation may be derived from Congress,* and it seems 
a reasonable conclusion that, as in the case of railroads, it may 
also be derived from the states.2” And the rules applicable in de- 
termining the extent of the power of interference, whether by Con- 
gress or by the states, seem substantially the same as in case of 
transportation by railroad. .Covington & Cincinnati Bridge Co. 
v. Kentucky ** seems to go far toward justifying this view. 

But the case of a ferry operated across a water that is a boundary 
between two states has given more difficulty. To apply what has 
already been said, transportation by ferry does not necessarily, 
and in the nature of things, require the grant of any special privi- 
lege, but it is commonly carried on under conditions that do re- 
quire it. It seems a reasonable conclusion that authority to en- 
gage in such transportation may be derived from Congress, and it 
- seems established that, as in case of railroads, it may be derived 
from the states.”® It would seem to follow that the rules applicable 
in determining the extent of the power of interference, whether by 
Congress or by the states, are substantially the same as in case of 
transportation by railroad. And Gloucester Ferry Co. v. Penn- 
sylvania *° seems to go far toward justifying this view. But there 
is some confusion in the decisions on this point. Wiggins Ferry 
Co. v. East St. Louis,™ sustaining the imposition by a municipality 
of a license for interstate transportation by ferry, seems rather 
hard to reconcile with the general doctrine of the Supreme Court 
on the subject. In St. Clair County v. Interstate Transfer Co.” a 
decision of the question whether “the respective states have the 
power to regulate ferries over navigable rivers constituting bounda- 
ries between states”’ was evaded by drawing a distinction between 
“‘a ferry in the restricted and legal signification of that term and 
transportation as such constituting interstate commerce.” In the 





2 See Luxton v. North River Bridge Co., 153 U. S. 525 (1894), and argument of 
McLean, J., against the existence of such power, in State v. Wheeling & Belmont Bridge 
Co., 18 How. (U. S.) 421, 442 (1855); of Field, J., in Bridge Co. ». United States, 105 
U. S. 470, 489, 495, 500 (1881). 

27 This seems to have been assumed in Gilman v. Philadelphia, 3 Wall. (U. S.) 713 
(1865), where State ». Wheeling & Belmont Bridge Co., 13 How. (U. S.) 518 (1851), 
was explained as resting on the ground that Congress had acted upon the subject in 
regulating the navigation of the river. 

28 154 U.S. 204 (1894). 
29 See Conway v. Taylor, 1 Black (U.S.) 603 (1861). °°. 114 U.S. 196, 215 (1885). 
8 t07 U.S. 365 (1882). ® 192 U.S. 454 (1904). 
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absence of further declaration by the Supreme Court, there will 
doubtless continue to be some confusion on the subject, as is illus- 
trated by New York Central, etc. R. Co. v. Freeholders of Hudson,* 
where was sustained the regulation under state authority of charges 
for ferriage across the Hudson River between New Jersey and 
New York. While we regard this decision as probably wrong, ac- 
cording to the authorities, that is, as inconsistent with Wabash, 
St. Louis, & Pacific Ry. Co. 2. Illinois,* and other decisions of that 
character, we also regard it as sound in principle. This statement 
will be understood by a reference to what we have already said as 
to the power of interference by a state with interstate transporta-. 
tion under conditions of special privilege. 

To summarize:— the fundamental right of transportation be- 
tween points in different states is not derived from the Commerce 
clause, having been in existence long before the Commerce clause, 
and is one not merely against interference by individuals, but against 
interference under governmental authority, whether that of Con- 
gress or of the states. 

But this statement applies only to the bald right of interstate 
transportation, as distinguished from such transportation under 
conditions of special privilege. For this purpose governmental 
authority is necessary. Such authority may be derived either 
from Congress or from the states. 

There are four classes of cases of interference under govern- 
mental authority with interstate transportation under conditions 
of special privilege. 

(1) Interference by a state, where authority is derived from a state. 
We submit that it is within the power of the state wholly to with- 
draw such authority, or to prescribe the conditions under which it 
may be exercised, but ‘the decisions of the Supreme Court do not 
support this view. 

(2) Intefrerence by Congress, where authority is derived from a 
state. We submit that, as a general rule, Congress has no such 
power, but it remains. for the Supreme Court to settle the point. 

(3) Interference by a state, where authority is derived from Con- 
gress. It seems clear that, as a general rule, a state has no such 
power. 

(4) Interference by Congress, where authority is derived from 


% 76 N. J. L. 664 (1909). * 118 U.S. 557 (1886). 
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Congress. It seems clear that, as a general rule, Congress has such 
power. 

The rules applicable generally to interstate transportation under 
conditions of special privilege seem applicable to such particular 
cases of transportation as those by bridge and by ferry, but there 


is some confusion in the decisions on this point. 
4 Frederick H. Cooke. 


New York City. 
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THe New York WorkMEN’s CoMPENSATION Act AS DUE PROCESS 
or Law. —In 1o10 the Legislature of the State of New York passed a 
statute! modeled upon the English Workmen’s Compensation Act of 
1897. It provides that for all personal injuries to workmen in the course 
of eight specified employments, declared to be “‘especially dangerous,” 
the employers shall be liable for damages, unless caused at least in part 
by the serious or willful misconduct of the injured workman.’ Recently 





1 N. Y., Laws oF 1910, ch. 674, §§ 215-219 g. 

2 The most important sections are: 

“$217. Basis of Liability. — If, in the course of any of the employments above 
described, personal injury by accident arising out of and in the course of the employ- 
ment after this article takes effect is caused to any workman employed therein, in 
whole or in part, or the damage or injury caused thereby is in whole or part contributed 
to by 

‘“‘a. A necessary risk or danger of the employment or one inherent in the nature 
thereof; or 

“b. Failure of the employer of such workmen or any of his or its officers, agents 
or employees to exercise due care, or to comply with any law affecting such employ- 
ment; then such employer shall, subject as hereinafter mentioned, be liable to pay 
compensation at the rates set out in section two hundred and nineteen-a of this title; 
. . . provided that the employer shall not be liable in respect of any injury to the 
workman which is caused in whole or in part by the serious and willful misconduct 
of the workman. 

“§ 218. Rights of Action not affected. — The right of action for damages caused 
by any such injury, at common law or under any statute in force on January one, 
nineteen hundred and ten, shall not be affected by this article, and every existing 
right of action for negligence or to recover damages for injuries resulting in death is 
continued, and nothing in this article shall be construed as limiting such right of action, 
but in case the injured workman, or in event of his death his executor or adminis- 
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the Court of Appeals, reversing the decisions of the Appellate Division * 
and Special Term of the Supreme Court * unanimously held the statute 
unconstitutional. Ives v. South Buffalo Ry. Co., 201 N. Y. 271. All 
the members of the court agreed that the classification of employments 
is a proper one, and that it is competent for the Legislature to abolish 
the fellow-servant rule and the defense of contributory negligence.5 
The decision rests on the ground that the provision for liability in the 
absence of negligence is not justified under the police power, and amounts 
to a deprivation of property without due process of law. Although in 
general the New York court has perhaps shown a greater tendency to 
overthrow statutes than the United States Supreme Court,* it has never 
been suggested that due process has a different meaning in the State 
Constitution than in the Fourteenth Amendment.’ It is submitted that 
the act may be supported either (I) independently of the police power 
or (II) as an exercise of it. 

I. The phrase “due process of law” can be given no definition which 
will settle all cases, and little that is helpful in determining the principal 
case can be culled from the general discussions. The provision un- 
doubtedly applies to acts of the legislature as well as the judicial and 
the administrative departments; * and it limits legislation as to sub- 





trator, shall avail himself of this article, . . . he shall be barred from recovery . . . at 
common law or under any other statute on account of the same injury after this 
article takes effect. In case after such injury the workman, or in the event of his 
death his executor or administrator, shall commence any action at common law or 
under any statute other than this article against the employer therefor he shall be 
barred from all benefit of this article in regard thereto. 

“§ 219 a. Scale of Compensation.— The amount of compensation shall be in 
case death results from injury: 

“a. If the workman leaves a widow or next of kin at the time of his death wholly 
dependent on his earnings, a sum equal to twelve hundred times the daily earnings of 
such workman. . . 

“9. Where total or partial incapacity for work at any gainful employment results 
to the workman from the injury, a weekly payment commencing at the end of the 
second week after the injury and continuing during such incapacity, subject as herein 
provided, equal to fifty per centum of his average weekly earnings when at work . . . 
In no event shall any compensation paid under this article exceed the damage suffered, 
nor shall any weekly payment payable under this article in any event exceed ten dollars 
a week or extend over more than eight years from the date of the accident. 

5 Ives v. South Buffalo Ry. Co., 140 N. Y. App. Div. g2t. 

4 68 N. Y. Misc. 643. 

5 The court declined to decide whether the provision of a fixed rate of compensa- 
tion violated the stipulation in the State Constitution for trial by jury. This ques- 
tion is not in the scope of this note. This provision does not violate the Due Process 
provision. See Commissioners of Champaign Co. v. Church, 62 Oh. St. 318; Carroll 
v. Missouri Pacific Ry. Co., 88 Mo. 239. 

6 Cf. Wright v. Hart, 182 N. Y. 330, with Lemieux . Young, 211 U. S. 489 (statutes 
regulating sales of entire stocks in trade of merchants); Westervelt v. Gregg, 12 N. Y 
202, with Baker’s Exrs. v. Kilgore, 145 U. S. 487 (statutes cutting off husband’s rights 
in wife’s property); Ives v. South Buffalo Ry. Co., supra, with Chicago, Rock Island, & 
Pacific Ry. Co. v. Zernecke, 183 U. S. 582 (statute making railroads insurers of pas- 
sengers). But in Lochner ». New York, 198 U. S. 45, the Supreme Court reversed 
the holding of the New York Court of Appeals that a statute limiting bakers to a 
sixty-hour week was constitutional. 

7 Both in the principal case and in Wright v. Hart, 182 N. Y. 330, Werner, J., also 
treats the Due Process clauses in the State and Federal Constitutions alike. 

8 See Chicago, Burlington & Quincy R. Co. v. Chicago, 166 U. S. 226, 233; Taylor 
v. Porter, 4 Hill (N. Y.), 140, 145; CooLey, CoNSTITUTIONAL LimmTATIONs, 7 ed. 503. 
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stantive rights ® as well as to adjective law. It requires, probably, 
. that the same general system of law which existed in the states before 
the Constitution shall continue, and that the “fundamental” or “vested” 
rights which that system has recognized shall not be infringed.’ The 
difficulty comes in determining what are such rights. But no person has 
any property or vested right in any one rule of the common law unless 
it is a fundamental rule." Fifty years ago a state judge pointed ouc that 
the phrase did not mean that legislation as to property must stop at the 
precise point at which it stood when the Constitution was adopted,” 
and only this year Holmes, J., said that the broad words must not be 
pressed to “a drily logical extreme.” ¥ 

The common law did not deprive a person of property except for 
events caused by the operation of instrumentalities which he employed 
or with which he had some responsible connection. . But, it is submitted, 
that there is no truly fundamental rule of the common law narrower 
than this. In a majority of cases, A is not liable for damage done to B 
unless A is “at fault,” by which is meant that he caused the damage 
intentionally or negligently. But originally a man was liable for all 
damage which he brought about; the law of negligence is of compara- 
tively recent development and it does not embrace all torts.“ Torts 
may be divided into three classes: (1) Those for which the defendant 
can be held only if he committed the damaging act intentionally, e. g., 
deceit and malicious prosecution. (2) Those for which the defendant 
can be held if negligent in committing the act. (3) Those for which the 
defendant can be held where the act was not intended by him and where 
he was not negligent, but which was due to an instrumentality (not 
necessarily human) which he employed. Examples of the last are the 
liability for damage done by blasting,” of the keeper of a ferocious 
animal,!* of a master for a servant, and of a ship for the care of disabled 
seamen.!? All of these have been recognized in New York. Conse- 
quently the Legislature in passing the Workmen’s Compensation Act 
merely declared, in effect, that for physical damage done to these work- 
men the requisites for the recovery of damages should be those of class 3 
above, instead of those of class 2. Legislation changing the requisites 
for recovery for a tort has often been upheld. The abolition of the 
fellow-servant rule has repeatedly been held constitutional.’* Almost 
every state in the Union has a statute giving an action for death by 
wrongful act, and this has never been declared invalid.’® Other stat- 





® See 58 Pa. L. Rev. ror. 

10 This is the common statement. See Hurtado v. California, r10 U. S. 516, 536; 
East Kingston v. Towle, 48 N. H. 57, 61. 

1 See Munn 2. Illinois, 94 U. S. 113, 134 (Waite, C. J.). 

12 Ames, C. J., in State v. Keeran, 5 R. I. 497, 506. For a history of due process 
before the Civil War, see 24 Harv. L. REv. 366, 460. 

18 See Noble State Bank v. Haskell, 219 U. S. 104, 110. 

M4 See historical articles by Prof. Wigmore in 7 Harv. L. REV. 315, 383, 441; 8 id. 
200, 377; also Hotmes, Common Law, 79-161. 

% Sullivan v. Dunham, 161 N. Y. 290. 

16 Muller ». McKesson, 73 N. Y. 195. 

17 See Scarff », Metcalf, 107 N. Y. 211, 216. 

18 Missouri Ry. Co. v. Mackey, 127 U. S. 205; Powell ». Sherwood, 162 Mo. 605. 

19 See Carroll v. Missouri Pacific Ry. Co., 88 Mo. 239; Louisville Safety-Vault & 
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utes which have been upheld are those making municipalities liable for 
all damage done by mobs within their borders;?° making railroads liable 
for all fires communicated from their engines;** making a person driv- 
ing animals over a highway liable for all damage done by them to the 
highway banks;* making the owner of a vehicle liable for all damage 
done by its collisions; * and making railroads liable for all physical in- 
juries suffered by passengers on its trains, unless due to the criminal 
negligence of the passenger.* Consequently it would seem to be a fair 
conclusion that the law of negligence is not such a fundamental prin- 
ciple of our system of jurisprudence as to be rendered inviolate by 
the due process clause. 

The basis of the decision of the New York Court of Appeals is found 
in the following statement: “When our Constitutions were adopted it 
was the law of the land that no man who was without fault or negli- 
gence could be held liable in damages for injuries sustained by another.” * 
The examples of absolute liability above are quite inconsistent with 
this. The court dismisses the analogy of liability of the master for acts 
of his servant by saying that it is not an example of liability without 
fault, and that “the whole theory is expressed in the maxim qui facit 
per alium facit per se.” * But that maxim is not broad enough to cover 
all liability for acts of servants, much of which rests on the totally dis- 
tinct doctrine of respondeat superior, which is based on the policy that a 
person for whose benefit an act is done should bear the burden of its 
unfortunate consequences.” The liability-of a ship in admiralty for 
care of a disabled seaman the court distinguishes on the ground that he 
is “a co-adventurer with the master” and shares in marine risks “which 
do not affect workmen on land.” * But why is it different in principle 
to force the loss of sea accidents on the employer than to force on him 
the loss of machinery accidents? The court does not mention absolute 
liability for ferocious animals or for such acts as blasting. Its efforts 
to reconcile the cases upholding statutes similar to the New York act 
are not wholly convincing,”® and the cases on which the court relies do 
not seem wholly to control the point at issue.*® Werner, J., argues 





Trust Co. v. Louisville & N. R. Co., 17 S.-W. 567 (Ky.); Trrrany, DEATH BY 
Wroncrut Act, § 31. 

20 Darlington v. Mayor of New York, 31 N. Y. 164; Commissioners of Champaign 
Co. v. Church, 62 Oh. St. 318. 

1 St. Louis & San Francisco Ry. ». Mathews, 165 U. S. 1. 

*# Jones v. Brim, 165 U. S. 180. 

% Levick v. Norton, 51 Conn. 461. Hare seems to doubt this case. See 2 HARE, 
CoNSTITUTIONAL Law, 882, 883. 

* Chicago, Rock Island, & Pacific Ry. Co. ». Zernecke, 183 U. S. 582, affirming 59 
Neb. 689; Clark v. Russell, 97 Fed. goo (C. C. A.). 

% 201 N. Y. 203. % 201 N. Y. 311. 

27 See Story, AGENCY, 9 ed., 518, n., 520-523. % 201 N. Y. 311. 

29 Some of them are not mentioned. 

80 The cases relied on are State v. Divine, 98 N. C. 778; Ohio & Mississippi Ry. Co. 
v. Lackey, 78 Ill. 55; and several cases upsetting statutes making railroads liable for all 
animals killed by them (cited, 201 N. Y. 298. A fuller collection of such cases is 
that in 8 Cyc. 1100). All these seem to go so far as to impose liability for events with 
which defendants might have no responsible connection. Possibly the animal statutes 
are not distinguishable, but most of them arose in the newer states, involved very 
small amounts, and apparently were not strenuously contested by the plaintiffs. It 
is noteworthy that a passage in the second edition: of Black on which the court relies 
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that if the present statute is valid so would be one establishing social- 
ism. Without discussing the validity of such a radical act, it seems 
sufficient to point out that it is easily distinguishable from the present 
one in that the former would be taking property for no event with which 
its owner has responsible connection. 

II. It has never been doubted that the police power of the states 
survived the Fourteenth Amendment and all other Due Process pro- 
visions. The only effect of a Due Process clause on the police power is 
that it forbids its being exercised to produce arbitrary discrimination.» 
A New York statute involved in Bertholf v. O’Reilly® provided that 
any landlord who knowingly leased his building for saloon purposes 
should be liable for loss resulting from intoxication caused by the sale 
of liquor by his lessee. The sale of liquor, however, was not prohibited. 
The Court of Appeals upheld this statute as a proper exercise of the 
police power. Certainly this statute goes as far in imposing liability 
where there is no fault or direct causal connection as the Workmen’s 
Compensation Act, and if the latter can be brought within the police 
power it would seem to be constitutional. 

But the limits of the police power have always been shadowy.* Ac- 
cording to the narrowest definition, it comprises legislation regarding 
public health, safety and morals. Werner, J., stated that the Work- 
men’s Compensation Act “does nothing to conserve the health, safety 
or morals of the employees” * and held that it did not come under the 
police power. Although it is unquestionably within the province of the 
court to decide whether a statute does concern health, safety and mor- 
als, this is a mere question of fact, and the finding of the New York 
court on this point seems not free from doubt. After a careful study of 
industrial accidents for a year in Allegheny County, Pennsylvania, 
called the “Pittsburgh Survey,” the author of an elaborate report ar- 
gues that the effect of imposing absolute liability on employers would 
force them to take further steps to prevent accident and that fewer in- 
juries would occur.*7 The same argument was advanced in the House 
of Lords when the Workmen’s Compensation Act of 1897 was passed,** 
and it seems to be borne out by the results in England.*® It seems that 
the New York act would have this same effect. 





does not appear in his third edition, the temper of which strongly indicates that the 
author would uphold the New York statute. See Biack, CoNsTITUTIONAL Law, 
2 ed., 351; 3 ed., Preface, and 408. 

81 See Barbier v. Connolly, 113 U. S. 27, 31, 32. 

® 74 N. Y. 509. 

8% See CooLey, CONSTITUTIONAL LmTATIONS, 7 ed., 829-831; GUTHRIE, Four- 
TEENTH AMENDMENT, 73,74. — 

3 See Colon v. Lisk, 153 N. Y. 188, 197; Health Dept. . Rector, 145 N. Y. 32. 

% 201 N. Y. 302. 

% See Lawton ». Steele, 152 U. S. 133, 137; People ». Hawkins, 157 N. Y. 1, 7. 

87 EASTMAN, WorK ACCIDENTS AND THE LAw, 216-220. For estimates of the vast 
number of industrial accidents in the country as a whole, and various specific parts, 
see 7 Mich. L. Rev. 461; BULLETIN ON INDUSTRIAL ACCIDENTS, STATE OF MINN., 
No. 1, Oct., 1909, pp. 12, 15. 

88 See The Outlook, vol. 97, p. 955 (April 29, 1911). 

39 See ANNUAL REPORT FOR 1907, Mass. BuREAU oF STATISTICS OF LaBor, Part II, 
pp. 225-226, quoting report of English Commission; OLIVER, DANGEROUS TRADES, 9. 

ad The New York Court of Appeals has said that the imposition of absolute liability 
tends to prevent accidents. See Sullivan ». Dunham, 161 N. Y. 290, 300; Darlington 
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But even if the above line of argument is not sound, the statute may 
still be brought under the police power. That power is not limited 
merely to health, safety and morals. Distinctly outside of this classifi- 
cation are, for example, the regulation of businesses affected by a public 
use,“ and statutes aimed at the development of natural resources.” A 
less conservative view has been often stated that the police power extends 
to all regulations in the interests of great social and economic needs.” 
That the New York act is in the interest of a great social and economic 
need seems certain. Such legislation has been advocated by econo- 
mists,“ it has been adopted in almost every other civilized country,* it 
is being contemplated in several states of the United States,“ and the 
report of the very commission which recommended the New- York 
Statute showed that “our own system of dealing with industrial acci- 
dents is economically, morally, and legally unsound.” * 

One cannot but conjecture that the underlying ground for the de- 
cision is the conviction of the court that paternalism is contrary to our 
system of jurisprudence. The New York Court of Appeals has openly 
assailed paternalism,** and traces of this antagonism have cropped out 
in its decisions from time to time.*® A contrary notion seems to be en- 
tertained by the Supremie Court of the United States ®° and by several 
careful students of our jurisprudence;*! and it seems hardly likely 
that New York’s narrow view of due process will find support in other 
jurisdictions, 


THE NATURE OF THE RESPECTIVE INTERESTS OF HUSBAND AND WIFE 
IN CommMuNITY Property. — The community system, by which prop- 


erty rights of husband and wife are regulated in no inconsiderable por- 





v. Mayor of New York, 31 N. Y. 164, 187. See also Indianapolis Union R. Co. 2. 
Houlihan, 157 Ind. 494, 501. 

4 Munn ». Illinois, 94 U. S. 113. 

e ee v. Springs, 199 U. S. 473; Head ». Amoskeag Manufacturing Co., 113 


8 ng Noble State Bank v. Haskell, 219 U. S. 104, 111, Holmes, J., said, “In a gen- 
eral way, the police power extends to ail the great public needs.” See also Lawton 2. 
Steele, 152 U.S. 133, 136, quoted by Watson, THE CoNSTITUTION, 603, “‘ Beyond this, 
however, the State may interfere whenever the public interests demand it.” McGehee 
in his treatise on DuE Process or Law, has under “‘Police Power” a sub-heading, 
“Regulation in the Interest of Economic Prosperity and General Welfare” (p. 357), 
and says (p. 301) that the police power embraces “‘all legislation looking to the well 
being of society in its economic and intellectual aspects.” 

And dangerous émployments have been several times mentioned as especially sub- 
ject to the police power. See Indianapolis Union R. Co. v. Houlihan, 157 Ind. 494, 501; 
Louisville Safety-Vault & Trust Co. v. Louisville & N. R. Co., 17S. W. 567, 569 (Ky.) 

“ See, for example, GimMAN, METHODS oF INDUSTRIAL PEACE, 234; DOWNEY, 
History oF LABor LEGISLATION IN IowA, 182-185. 

A list compiled in 1909 names twenty-three countries which have some form of 
absolute protection. See BULLETIN ON INDUSTRIAL ACCIDENTS, STATE OF MINN., 
No. 1, Oct., 1909, p. 5. 

® See id., pp. 5, 12-13. 

47 Werner, J., in the principal case, 201 N. Y. 287. 

48 See People 2. Gillson, 109 N. Y. 389, 405. 

49 See People ». Hawkins, 157 N. Y. 1; Matter of Jacobs, 98 N. Y. 908. 

50 See Engle v. O’ Malley, 219 U.S. 128. 

5t See BLACK, CONSTITUTIONAL Law, Preface to 3 ed.; McCGEHEE, DUE PROCESS OF 
Law, 362; Article by Professor Pound, 24 Harv. L. REV. sot. 
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tion of the United States, is a system wholly foreign to the English 
common law.! It is based on the conception that marriage is a sort of 
partnership,” at least to this extent, that property acquired during the 
marriage ought, upon its dissolution, to be divided equally between the 
partners or their respective representatives. But in the definition of 
their mutual interests while the marriage still continues, the courts of 
different jurisdictions vary widely.* The truth seems to be that, by the 
law of Spain and Mexico whence the system was derived, there existed 
a fiction difficult for Anglo-Saxon lawyers to reconcile with the facts. 
In theory, the property belonged equally to both, and was to be man- 
aged by the husband for their common benefit. But in fact, the pres- 
ent rights of the wife were of so shadowy a nature that we find them re- 
peatedly referred to by judges and text-writers as “a mere fictitious 
interest,” > ‘‘ que se mantiene sélo como una expectativa,”® “ une simple 
esperance,’’™ “a mere expectancy like that which an heir possesses in the 
estate of his ancestor.” § The husband had every substantial incident 
of ownership and could treat the property as his own. ‘The commu- 
nity was a partnership that began only at its end.” 

The United States Supreme Court, overruling the Supreme Court of 
New Mexico, has recently held that a statute, applying to community 
property already acquired, might constitutionally deprive the husband 
of the right to dispose of it without the wife’s consent. Arnett v. Reade, 
31 Sup. Ct. Rep. 425.9 The court, without deciding the exact nature 
of the wife’s interest, seemed to rest the case upon the fact that her 
interest is at any rate sufficient to be entitled to protection against 
fraud; i.e., that this was a sort of curative act, not taking from the 
husband any vested rights, but affording to the wife a more ample pro- 
tection for rights already theoretically existent. 

Against this decision it might well be argued that legal rights not 
legally enforcible are only solemn make-believe; and that the assumed !° 
right of the wife to protection against fraud has no conclusive signifi- 





1 The system formerly existed, by inheritance from early Spanish settlers, in Florida, 
the entire Louisiana Purchase territory, and the Mexican cessions. It still prevails, 
with statutory modifications, in Louisiana, Texas, California, Arizona, New Mexico, 
Nevada, Idaho, Porto Rico, and the Philippine Islands. It was deliberately adopted 
by statute in Washington. 

2 The term partnership is more figurative than accurate. See BALLINGER, Com- 
MUNITY PRopERTY, §§ 15-16-17. 

3 Most states adopt the expectancy theory; but in Washington each spouse has 
a legal interest, misleadingly analogous to a co-tenancy. Holyoke v. Jackson, 3 
Wash. Ter. 235; Stockland v. Bartlett, 4 Wash. 731. In Texas the husband has the 
whole legal estate subject to an equitable obligation in favor of the wife. Edwards ». 
Brown, 68 Tex. 329. This results from the express words of the Texas code. SAyYLEs’, 
Tex. Crv. STATUTES, § 2968. 

4 See 5 SANCHEZ RoMAN, Estuprios DE DERECHOS CIvIL, 815. 

5 See FEBRERO MEJICANO, Vol. I, §§ 19-20; Panaud »v. Jones, 1 Cal. 488; Barnett ° 
v. Barnett, 50 Pac. 337, 339 (N. M.). 

6 22 ScAEVOLA, EspANA Copico Crvit, 75, 76. 

7 Pornter, TRAITE DE LA CoMMUNAUTE, § 497; Fraser, Domestic RELATIONS 
UNDER THE LAW OF SCOTLAND, 338, 339. 

8 Barnett v. Barnett, supra. See also Guice v. Lawrence, 2 La. Ann. 226. 

9 Spreckels v. Spreckels, 116 ‘Cal. 339, reaches the contrary conclusion and is 
followed by McKenna, J., in his dissent from the main case. 

+ y’ No one seems to know what would constitute fraud. See Garrozi v. Dastas, 204 
. 5. 64, 78. 
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cance. Similar protection is afforded to dower," curtesy,!” and ali- 
mony," -yet these are mere expectancies, and no one would suggest 
that their inchoate existence would render constitutional a statute de- 
priving either spouse of the right to dispose freely of his separate prop- 
erty.” Secondly, is it true that you may ignore the husband in the pro- 
tection of the wife? Is he not like a life tenant with power of aliena- 
tion? It is no mere expectancy that he is deprived of, but the right to 
sell, waste, give away, or riotously to enjoy. If a husband seized 
jure uxoris cannot be deprived of the right to enjoy the rents and prof- 
its,” the owner of an easement be deprived of his right of beneficial 
user,!® a co-tenant of the right to extract ore,!® or a husband of the 
right to convey the homestead,” how can this free agent be converted 
into a Siamese Twin? 

The ground of the decision must be, as previously suggested, that the 
whole institution is'so anomalous that common-law analogies are not 
in point, that the husband, though not a real trustee, is a sort of quasi- 
trustee, a Spanish distant equivalent of a trustee, for the juristic entity, 
the community; and that as such he may properly be subjected to a 
little wing clipping. 





NATURE OF RELATION BETWEEN DONEE OF GENERAL POWER OF 
APPOINTMENT AND PROPERTY SUBJECT THERETO. — A leases property to 
B for life, and then as C by deed or will shall appoint. What is C’s 
relation to the property? From a study of the cases it is obvious that 
there exist two wholly distinct and antagonistic conceptions,! and that 
despite their inconsistency either may be applied to the same power by 
the same court according to the circumstances under which the ques- 
tion is presented. 

The first is the strictly technical theory, that C has no interest in 
the property itself;? he is a mere automaton whose function it is to 
. designate another’s beneficiary. He is not a conduit of title. He never 
has title. The appointee takes by relation, not from the instrument 
executing, but from the instrument creating the power. Accordingly, 
we find that persons who could not make valid conveyances may exe- 





11 Swaine v. Perine, 5 Johns. Ch. (N. Y.) 482; even though the prospective wife did 
not know the husband had any property. Chandler v. Hollingsworth (N. J.). Cited 
in 2 BisHop, Law OF MARRIED WOMEN, § 343, n. 

2 Freeman 9. Hartman, 45 Ill. 57. 

13 Murray v. Murray, 115 Cal. 266. 

“4 Randall v. Krieger, 23 Wall. (U. S.) 137. See note on McNeer v. McNeer, 19 
L. R. A. 256. 

16 Gladney v. Snyder, 172 Mo. 318. 

16 Garrozi v. Dastas, supra; Spreckels v. Spreckels, supra; Lord v. Hough, 43 Cal. 
581. 

17 Cases collected in 19 L. R. A. 257, 258. 

18 Eaton v. Boston, Concord, & Montreal R. Co., 51 N. H. 504. 

19 See Butte & Boston Consol. Mining Co. v. Montana Ore Purchasing Co., 25 
Mont. 41. 

20 Gladney »v. Snyder, supra. 


1 Attorney-General ». Upton, L. R. 1 Exch. 224, 230, 231. 
2 Middleton v. Crofts, 2 Atk. 661; Commonwealth ». Williams’ Executors, 13 Pa. 
St. 29; Gilman ». Bell, 99 Ill. 144, 150. 
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cute powers; to wit, infants* and married women.‘ So, too, the instru- 
ment by which the power is exercised need not be such as would pass 
title to the property if it actually belonged to the appointor.® The 
donee’s creditors cannot seize upon the property,® nor compel him to 
exercise the power in their favor,’ nor does it pass to his assignee in 
bankruptcy.’ His wife gets no dower in the property,? and when the 
appointment is by will the appointees take, not through the donee’s 
executors, but those of the donor.!® To be sure the donee may by apt 
words compel the property to pass through his executors, but even 
then they take not gud executors but as trustees for the appointee." 
The second conception is the popular, or layman’s theory. This 
disregards technicalities and looks only to the substance of the situa- 
tion. The donee may unconditionally dispose of the property to any- 
bod: including himself. Why not treat him in law as what he is in 
substance? Accordingly, for purposes of taxation, the appointee is 
regarded as inheriting from the one who executes the power,” and the 
latter’s creditors may recover the appointed property as though he had 
fraudulently conveyed away his assets. So, too, in applying the rule 





3 In re D’Angibari, 15 Ch. D. 228; Sheldon ». Newton, 3 Oh. St. 494, 507. This 
follows ordinary agency principles. It is changed by statute in some jurisdictions. 
N. Y. ron Laws, 1909, 5013, § 141; Wis. STATUTES, 1898, § 2138; Mont. Cope, 
1907, $ 4555- 

* Osgood ». Bliss, 141 Mass. 474; Young v. Sheldon, 139 Ala. 444. 

5 Murphy 2. Deichler, [1909] A. C. 446; Goods of Huber, [1896] P. 209. In these 
cases the donees of English powers were domiciled abroad, and were able to execute 
the powers by “wills,” which, though conforming to English requisites, would have 
been refused probate at their domiciles. Similarly, the law of the donor’s domicile 
decides whether, given a formally valid document, the words shall be construed to 
exercise the power. Sewall ». Wilmer, 132 Mass. 131; Bingham’s Appeal, 64 Pa. St. 

45; Cotting v. De Sartiges, 17 R. I. 668. Contra, In re D’Este’s Settlement Trusts, 
1903] 1 Ch. 898. See 19 Harv. L. REv. 122, 123. 

6 Cleveland Nat. Bank ». Morrow, 99 Tenn. 527; Holmes v. Coghill, 12 Ves. Jr. 
206. But see statutes cited in note 13, infra. 

7 Gilman ». Bell, supra. 

8 Jones v. Clifton, ror U. S. 225. 

® This was long disputed, especially in the case of powers appendant — see Co. 
Litt. 216 a-248 a — but seems settled at last. Ray v. Pung, 5 B. & Ald. 561; Moretoa 
v. Lees, cited in SUGDEN, Powers, 8 ed., 144 n. See Maundrell v. Maundrell, 7 Ves. 
Jr. 566; 10 Ves. Jr. 246. 

10 Jn re Thurston, 32 Ch. D. 508; Jn re Davies’ Trusts, L. R. 13 Eq. 163. Cf. 
Chamberlain v. Hutchinson, 22 Beav. 444. 

1 In re Treasure, [1900] 2 Ch. 648, 652; In re Dodson, [1907] 1 Ch. 284. Contra, 
In re Fearnsides, [1903] 1 Ch. 250. See 16 Harv. L. REv. 376. 

2 Attorney-General v. Upton, L. R. 1 Exch. 224; Minot v. Stevens, 93 N. E. 973 
(Mass.); In re Kissell’s Estate, r21 N. Y. Supp. 1088; Chanler v. Kelsey, 205 U. S. 
466. But the degrees of relationship are reckoned from the donor of the power. Com- 
monwealth v. Williams’ Executors, supra; In re Barker, 7 H. & N. 109. 

3 Fleming v. Buchanan, 3 De G., M. & G. 976; Clapp »v. Ingraham, 126 Mass. 200. 
The analogy of a fraudulent conveyance is not strictly accurate. (1) The donee’s own 
property must be exhausted before any of the appointed property can be reached. 
Bainten v. Ward, 2 Atk. 172. See Fleming v. Buchanan, supra; White v. Mass. Inst. 
of Technology, 171 Mass. 84, 96. (2) The appointee will lose his preference even 
though he is a bond fide purchaser. Beyfus v. Lawley, [1903] A. C. 411. Contra, 
Patterson v. Lawrence, 83 Ga. 703. The doctrine that appointed property is assets 
was disapproved of in Commonwealth ». Duffield, 12 Pa. St. 277; and denied in 
Humphrey v. Campbell, 59 S. C. 39. See Wales v. Bowdish, 61 Vt. 23; Patterson 2. 
Lawrence, supra. Statutes in several jurisdictions subject the property to seizure by 
creditors of the donee even before appointment. Ata. Crvit CopE, 1907, § 3423; 
N. Y. Conson. Laws, 1909, 5015, § 149; WIs. Sr., 1898, § 2108. 
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against perpetuities, a general power is treated as practically identical 
with ownership.“ By dealings inconsistent with the existence of the 
power a donee is estopped to derogate from his own grant, though a 
guilty trustee is not.’ And finally, a universal legacy of “all my prop- 
erty” will pass the property subject to the power.!” 

The conflict between the two theories was neatly illustrated recently. 
The donee of an English power was domiciled in Holland. By the laws 
of Holland no person may dispose by will of over seven-eighths of his 
property, the devolution of the residue being prescribed by law. By a 
will executed in accordance with all the formal requisites of both coun- 
tries, she left to her husband “all the property which the law would allow 
her to dispose of.” It was held that the husband took the entire prop- 
erty, not merely seven-eighths. Re Pryce, 130 L. T. 415 (Eng., Ch. D., 
Feb. 20, 1911). Clearly the real question was as to the nature of her 
relation to the property. It is submitted that the court rightly regarded 
it as one of agency. The technical doctrine should be disregarded only 
for strong equitable reasons. On principle there can be no difference 
between barring dower and barring statutory devolution; nor between 
allowing the appointee to take under a will which by the law of the 
donee’s domicile could have passed none of his property, and allowing 
him to take under a will which by the same law could have passed only 
seven-eighths.!8 





OBEDIENCE TO ORDERS AS JUSTIFICATION FOR SOLDIER. — Under the 
federal Constitution, there are three kinds of military jurisdiction: mili- 
tary law, military government, and martial law.’ “ Martial law proper 
is called into action . . . in times of insurrection or invasion within 
districts or localities where ordinary law no longer adequately secures 
public safety and private rights.” * In some states in times of insurrec- 
tion, governors have declared a state of “qualified” martial law.2 And 
the right so to do has been recognized by the United States Supreme 
Court. Under martial law, the military overrides the civil power, so 





14 A general power is not void although it may be exercised at a remote period. 
Bray v. Bree, 2 Cl. & F. 453. The remoteness of an appointment under a general 
power is reckoned, not from the date of the creation of the power, but from the date 
of its execution, Mifflin’s Appeal, 121 Pa. St. 205; unless the power is exercisable by 
will only, Genet v. Hunt, 113 N. Y. 158; Zn re Powell’s Trusts, 39 L. J. Ch. 188. 
Contra, Rous v. Jackson, L. R. 29 Ch. D. 521; In re Flower, 34 Wk. Rep. 149. 

1% Horner v. Swann, 1 Turn. & R. 430. See West v. Berney, 1 Russ. & M. 431. 

16 Wetmore v. Porter, 92 N. Y. 76. 

17 Wills Act, 1 Vict. c. 26, § 27; Sewall v. Wilmer, supra. Contra, Cotting v. De 
Sartiges, supra. 

18 Query: could a statute at the donee’s domicile affect his relation to foreign prop- 
erty under a foreign power? 


1 This is the classification of Chase, C. J., in Ex parte Milligan, 4 Wall. (U.S.) 2, 141. 
2 See Ex parte Milligan, supra, 142. 
a 3 Commonwealth ex rel. Wadsworth v. Shortall, 206 Pa. St. 165; Re Moyer, 35 
olo. 159. 
4 See Luther ». Borden, 7 How. (U. S.) 1, 45. This case arose in connection with 
the Dorr Rebellion in Rhode Island. A late federal case upholds the governor’s proc- 
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that the soldier has a very broad justification for acts done in pursuance of 
his duty. 

But ordinarily the military power of the states is at all times subor- 
dinated to the civil power.5 Duringea riot the militia is called out to aid 
the civil authorities, and not to supersede them.® In other words the mili- 
tia, subject to the civil power, acts merely as a body of armed police. 
The soldier, therefore, while undertaking extra obligations under the 
military law, is still subject to all his usual liabilities as a citizen.’ If he 
commits a crime, or incurs a debt, his military character will not protect 
him in a civil court. To what extent, then, if at all, is the soldier pro- 
‘tected when acting in obedience to the orders of his officers? Obedience 
to orders should not of itself constitute a complete justification. But a 
soldier must obey any legal order of his superior. And though he is not 
bound to carry out any illegal order, yet the discipline of the army or 
the militia requires that the private shall not question his orders, but obey 
promptly. So it has been held, that the soldier is protected by orders 
which are not obviously illegal and unjustifiable.® 

A recent Kentucky case attempts to define more precisely the limits 
within which soldiers may lawfully act. Franks v. Smith, 134 S. W. 484 
(Ky.). The defendant, a militiaman on riot duty, under orders to arrest 
all passers-by carrying concealed weapons, arrested the plaintiff who had 
a pistol in his buggy. The court assumes that the defendant acted in 
strict obedience to orders, and holds “as a matter of law that the orders, 
which a soldier is justifiable in executing, are confined to such as a peace- 
officer in the discharge of his duty might execute.” ® Since a peace- 
officer would not have been justified in making this arrest, the plaintiff 
recovers in an action for false imprisonment. As the function of the 
militia when called out on riot duty in aid of the civil authorities, is to 
act as armed police,!° the case quite correctly defines a justifiable order 
as one which a peace-officer might execute. And, of course, in obeying 
such an order the private is protected." If, however, the order be illegal," 
should not the soldier have a rather broader protection than the principal 
case suggests? It is necessary to the efficiency of the militia, that appar- 
ently reasonable orders be obeyed. If an illegal order appears reasonable, 
why does the private obey it at his peril? The principal case suggests 
that if a soldier is not liable when obedient to an illegal though seemingly 
reasonable order, “ any private citizen may at any time and under any cir- 
cumstances be deprived of his liberty and left without redress.” * But 





lamation of martial law in the Colorado case in note 3, supra. Moyer v. Peabody, 
148 Fed. 870. 

5 This is a common provision in the bill of rights of the state constitutions, of which 
§ 22, Ky. Bri or Ricuts is typical. See Ky. St., § 2673 (RusSELL’s Sr., § 4696). 

6 Ela v. Smith, 5 Gray (Mass.) 121; State 2. Coit, 8 Oh. Dec. 62. 

7 See State v. Sparks, 27 Tex. 627, 632. 
8 United States v. Clark, 31 Fed. 710. See Riggs v. State, 3 Coldw. (Tenn.) 85. 
9 Franks v. Smith, 134 S. W. 484, 492 (Ky.). 

10 See cases in note 6, supra. 

1 Teagarden v. Graham, 3r Ind. 422. 

12 Louisiana has a statute typical of those which exist in several states, providing 
that members of the militia shall not be liable civilly or criminally for acts ‘done while 
in active service. This gives protection even under an illegal order. La. Act, No. 181, 
Pp. 371 of 1904, § 21. 

8 See Franks v. Smith, 134 S. W. 484, 490 (Ky.). 
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it is submitted that this argument overlooks both that to afford a justifi- 
cation the command must seem proper, and that, whatever may be the 
defense of the private, the injured citizen still has his remedy against 
the officer who issued the illegal order." 





De Facto Orricers. — The de facto doctrine is based on the para- 
mount necessity of protecting the public. With regard to the public the 
acts of a de facto officer are as valid as those of a de jure officer. To force 
outsiders to deal with the former at their peril or to try his title to office 
on every occasion would be grossly unfair and thoroughly impracticable. 
Such considerations have led the courts to extend the older and more 
technical definition ? of a de facto officer to include any one who without 
legal authority is performing the duties of an office, and “has the repu- 
tation of being the officer he assumes to be.” * The public is also more 

‘fully protected if such an officer is held to strict accountability. His 
defective title, therefore, does not release him from liability for such 
acts as would be torts or crimes, if done by the de jure officer.‘ 

Although he might thus incur many burdens, the common law gave 
him no corresponding benefits. For he could not deny that he was not 
in fact an “officer.” In this matter the common law was rigid but per- 
fectly consistent. A public office was a delegation of certain sovereign 
powers ® and was treated in a way analogous to a grant of land.6 The 
holder was said to be “‘seised of his office.” If he was removed, his office 
still continued.’ If a salary was annexed, it was an office “coupled with 
an interest.” § Under such a view, the de facto holder was no better than 
a disseisor, and it followed logically that he was not entitled to any 
salary,® or if it had, in fact, been paid, it could be recovered from him 
by the de jure officer.!° Such is the prevailing law at the present time. 

But there has been a certain tendency to treat offices, and particularly 
the minor ones, as analogous to contracts of employment." Certain 
courts have felt that as an officer is a servant of the people, his salary 
ought to depend upon the services he has rendered them.” Such con- 
siderations have caused them to relax the older common-law rule and 
permit the de facto officer to recover the salary of the office where there 





4 The subject of this note under the English law is discussed in Dicey, THE LAw or 
THE CONSTITUTION, 7 ed., Ch. VIII and IX. 


1 The leading American case on this subject is State ». Carroll, 38 Conn. 449. For 
a full treatment of this whole subject, see CONSTANTINEAU, THE DE Facto DoctrRINE. 
2 The older view required “color of an election.” Carleton v. People, 1o Mich. 


250. 

8 Lord Ellenborough in King ». Village of Bedford Level, 6 East 356. 

4 Diggs v. State, 49 Ala. 311. 

5 United States v. Germaine, 99 U. S. 508. 

6 2 Bl. Comm. 36. 

7 Thus, if an officer was removed for cause he was ineligible for reélection until 
the complete term of his old office had expired. State v. Rose, 74 Kan. 262. 

8 State v. Stanley, 66 N. C. 59. 

® Dolan v. New York, 68.N. Y. 274. 

10 Coughlin ». McElroy, 74 Conn. 397. See 15 Harv. L. REv. 675. 

il Erwin v. Jersey City, 60 N. J. L. 141. 
® Stuhr v. Curran, 44 N. J. L. 181. 
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was no de jure claimant.“ Peterson v. Benson, 112 Pac. 801 (Utah). 
Some have gone further and have allowed him to set off such expenses 
as he had incurred against the claim of the de jure officer. Beyond this, 
few courts have ventured. 

These cases give relief upon essentially equitable grounds. If the 
doctrine of unjust enrichment is thus invoked, ought it not to be con- 
sistently applied? Ought not the recovery in the first class of cases 
and the extent of the set-off in the second to be limited to the amount 
that the state has been enriched or the de jure officer benefited? Then 
the true conception of an “office” will be left intact. The salary would 
still be a part of the office and both would belong to the de jure officer. 
For he only is an “officer” to whom the sovereign power has delegated 
sovereign functions. 





CONSTITUTIONALITY OF COMMON PROVISIONS IN PRIMARY ELECTION 
Acts. — Primary election laws owe their creation to the corruption, 
abuse, and complex methods of the political caucus or convention of the 
past century.! They aim to simplify the difficulties of nomination for 
public office and enable the individual voter to exert the influence he 
deserves.? Legislative interference with political parties is justified on 
the basis of securing a free expression of the will of individual citizens 
by such reasonable regulation,’ or on the ground that the plenary power 
of the legislature thus comes into play, since political parties are not 
mentioned in the Constitution,‘ or that the legislature having granted 
the privilege of the Australian ballot may condition its use.’ These 
laws frequently stipulate that a party wishing to use the primary system 
must have polled a certain percentage of the general vote,® or in its 
primary must have polled a certain percentage of its own vote for a 
particular office at the last election.’ Thus a recent Wisconsin case, 
State ex rel. McGrael v. Phelps, 128 N. W. 1041, holds a statute requiring 
that the aggregate number of votes cast for all candidates at the primary 
must equal twenty per cent of the party vote for governor at the pre- 
ceding election constitutional, while a North Dakota case, State ex rel. 
Dorval v. Hamilton, 129 N. W. 916, reaches an opposite result where 





3 Behan v. Davis, 3 Ariz. 399. The de facto officer may, however, sue for his salary 
in several states even when there is a de jure officer. Brinkerhoff v. Jersey City, 64 
N. J. L. 225; Gorman ». Boise County Commissioners, 1 Idaho 655; Henderson 2. 
Glynn, 2 Colo. App. 303; Reynolds ». McWilliams, 49 Ala. 552. 

4 Bier v. Gorrell, 30 W. Va. 95; Henderson ». Koenig, 192 Mo. 690; Mayfield ». 
Moore, 53 Ill. 428. See 23 Harv. L. Rev. 571. 

16 Nichols v, MacLean, tor N. Y. 526. The de jure officer can recover the salary 
even if he has been working elsewhere. Bullis v. The City of Chicago, 235 Ill. 472. 
But see Farrell v. City of Bridgeport, 45 Conn. ror. 


1 See 2 Bryce, THE AMERICAN COMMONWEALTH, 3 ed., 98, 101-102. . 

2 See Meyer, Nomrnatinc Systems, part II, ch. I. For an excellent article on 
recent primary legislation, see 5 Int. L. REV. 203. 

3 Ladd v. Holmes, 40 Or. 167. 

4 See Kenneweg v. County Comm. of Allegany County, 102 Md. 119. 

5 Commonwealth v. Rogers, 181 Mass. 184. 

6 Minn. REvisED Laws, 1905, ch. VI, § 182. 

7 Wis. Laws oF 1909, ch. 477. See CAL. LAws OF 1909, ch. 405. 
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the percentage was thirty per cent of the last party vote for secretary 
of state. 

Election laws confining the advantages of the Australian ballot and 
methods of nomination by convention to parties polling a certain per- 
centage of the vote have been generally upheld,*® the object of such re- 
strictions being to keep the officially printed ballot within convenient 
bounds, and to prevent confusion in voting. -The similar provision of 
the primary laws, however, is designed to check the members of one party 
from taking part in the nominations of another, to prevent the acci- 
dental nomination of a non-representative candidate, to determine what 
shall constitute the act of a party, and to stimulate the elective fran- 
chise at the primaries. Such provisions have been attacked on various 
grounds as contravening the state constitutions,® but have been upheld 
by several courts.’ It is contended that this interference is an unjust 
and unreasonable discrimination against the smaller parties, that the 
legislature has no power of regulation over political organizations, and 
that voters are thus deprived of the right of selection of candidates 
which is an incident to the right of suffrage." True, several parties 
might conspire by combination to deprive another of its access to the 
primaries by agreeing to vote for its candidate for the office fixed as a 
criterion, but it is submitted that the prevention of this is within the 
domain of the legislature rather than the judiciary. In the absence of 
constitutional provision such as allowing citizens to convene,” it is diffi- 
cult, to detect why a legislative body has not the power to declare that 
organizations having a certain number of votes shall enjoy certain privi- 
leges just as much as that an individual receiving the greatest nurnber 
of votes shall occupy a public office. Nor is it for the court to pass upon 
the reasonableness or stability of acts of the legislature. Since parties 
unable to fulfil the requisites of the primary laws are not usually de- 
prived of their existence thereby, but still have the alternative of nomi- 
nation by petition,” it would seem that the North Dakota court might 
better have considered the statute of that state in the light of its dis- 
criminating provision, that unless the required percentage be obtained 
“‘no nomination shall be made in that party for such office.” For if 
this clause is literally construed it might well be held to impair the right 
of suffrage as provided for by the state constitution. 





8 De Walt v. Bartley, 146 Pa. St. 529; People ex rel. Dickerson v. Williamson, 185 
Ill. 106. See 21 Harv. L. REv. 622. 

® The North Dakota Constitution offers a typical example of the grounds of attack: 
§ x1, “All laws of a general nature shall have a uniform operation;” § 20, “No citizen 
or class of citizens shall be granted privileges or immunities which upon the same 
terms shall not be granted to all citizens.” 

10 State ex rel. Fitz v. Jensen, 86 Minn. 19; State ex rel. Adair v. Drexel, 74 Neb. 
776; Katz v. Fitzgerald, 152 Cal. 433; Ladd v. Holmes, supra. 

11 See MERRIAM, Primary ELEctTIONS, ch. VI. 

22 See Britton v. Board of Election Comm., 129 Cal. 337. 

8 State ex rel. Fitz v. Jensen, supra; State ex rel. Adair v. Drexel, supra; Ladd ». 
Holmes, supra. 

“4 “Tf the total vote cast for any party candidate or candidates for any office for 
which nominations are herein provided for shall equal less than thirty per cent of the 
total number of votes cast for Secretary of State of the political party he or they 
represented at the last general election, mo nomination shall be made in that party 
for such office. . . .” Norta Dakota Laws OF 1907, ch. 109, § 12. 
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SEIZURE OF INCRIMINATING EVIDENCE AT TIME OF PRISONER’S AR- 
REST. — In a recent federal case, the prosecution was ordered to return 
to the prisoner before trial certain incriminating books and papers that 
had been seized without a warrant at the time of the prisoner’s arrest 
on the ground that the seizure was unreasonable under the Fourth 
Amendment! to the federal Constitution. United States v. Mills, 
185 Fed. 318 (Circ. Ct. S. D. N. Y.).2 This decision was frankly 
based on a dictum of the United States Supreme Court,’ in which 
it was broadly laid down that any search and seizure is unreasonable 
that obtains evidence incriminating the person whose premises are 
searched. The reasoning by which this conclusion was reached was, 
that since a search and seizure by which incriminating evidence is ob- 
tained is contrary to the Fifth Amendment,‘ such a seizure is conclu- 
sively unreasonable. But it must be denied that a person is “compelled 
to be a witness against himself” when incriminating evidence is simply 
seized from him, and no testimonial word or act on his own part is re- 
quired. The two Amendments have different origins,’ and should not 
be confused. 

The conception that it is unreasonable to seize from a person and 
offer in evidence against him things that he could not be compelled to 
produce under a subpoena duces tecum’ is often a useful test of unreason- 
ableness.* How far this rule can be followed, however, is doubtful.? It 
seems hardly the conclusive test that the language of the Supreme 
Court assumes it to be. For since the Fifth Amendment is not violated 
by a search or seizure to obtain incriminating evidence, and since the 
Fourth Amendment prohibits only unreasonable searches and seizures, 
it would seem that there may be instances where a search and seizure 


is reasonable and proper, and hence constitutional even though in- 
criminating evidence is thereby obtained. 

It must be remembered that the Fourth Amendment is properly noth- 
ing more than a constitutional pronouncement of a common law rule,! 





1 The Fourth Amendment provides: “The right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no Warrants shall i issue, but upon probable cause, supported by 
Oath or affirmation, and particularly describing the place to be searched, and the per- 
sons or things to be seized.” 

2 Conira, United States v. Wilson, 163 Fed. 338. 

3 Boyd v. United States, 116 U. S. 616. The decision simply was that papers pro- 
duced by the defendant under a statutory order of court were improperly admitted 
in evidence over the defendant’s objection, since it infringed the privilege against 
self-incrimination. 

4 The Fifth Amendment provides, inter alia: “Nor shall [any person] be compelled 
in any criminal case to be a witness against himself.” 

5 Adams v. New York, 192 U.S. 585. See 3 WicMorRE, EvmENcE, §§ 2263, 2264. 
The result of this questionable reasoning in the Boyd case has been the following de- 
cisions: United States ». Wong Quong Wong, 94 Fed. 832; State v. Slamon, 73 Vt. 
212; State v. Sheridan, 121 Ia. 164. 

6 See 3 WicMoRE, EVIDENCE, § 2250 et seg. For the historical causes of the Fourth 
Amendment, see CooLey, Const. Lim., 7 ed., 424 ef seq. 

7 “But in a criminal or penal cause, the defendant is never forced to produce any 
evidence, though he should hold it in his hands in court.” Lord Mansfield in Roe ». 
Harvey, 4 Burr. 2484, 2489. 

8 See Entick v. Carrington, 19 Howell’s State Trials, 1030, 1073. 

® See Cootry, Const. Lim., 7 ed., 432. 

10 See Story, CONSTITUTIONAL Law, 4 ed., § 1902. 
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well recognized in England before the adoption of the Amendment," 
and incorporated in the constitutions of the various states.” So, the 
judicial determination in those jurisdictions of what is reasonable is 
professedly a declaration of the same law that is embodied in the federal 
Amendment. Certain exceptions to the broad language of the Supreme 
Court are well recognized. In the collection of taxes, the regulation of 
certain businesses, the recovery of stolen goods,” and the confiscation 
of illegal property '* a search and seizure has been held reasonable though 
productive of incriminating evidence.” 

And the principal case affords another example of a search and seizure 
for the purpose of punishing crime which has never been considered as 
transgressing the bounds of reasonableness.'* For it has been recognized 
that when a person charged with a crime is arrested by a proper warrant,!® 
it is reasonable to seize without a warrant property and papers found 
in his possession at the time of the arrest, for the very purpose of using 
them as evidence against him.” This does not seem to be a confiscatory 
right, but rather one “derived from the interest which the state has 
in a person guilty of a crime being brought to justice, and in a prosecu- 
tion once commenced being determined in due course of law.” * The 
seizure must be simultaneous with and growing naturally out of the 
arrest, but the fact that no search warrant is issued seems immaterial.” 
If, therefore, the dictum of the Supreme Court is not read with reference 
to its particular circumstances, the language may prove, as shown by 
the principal case, a misleading test of reasonableness. 





Tue “Net VALUE” oF A Lire INSURANCE ConTRACT. — On the av- 
erage, twelve out of every thirteen life insurance policies are surrendered 
or forfeited for the non-payment of premiums.’ In case of forfeiture 





1 See Entick v. Carrington, supra; Money »v. Leach, 3 Burr. 1742. 

2 The Fourth Amendment is probably not a limitation on the power of the states. 
Barron v. City of Baltimore, 7 Pet. (U. S.) 243. See CooLry, Const. Lim., 6 ed., 29. 
But see Consolidated Rendering Co. v. Vermont, 207 U.S. 541, 553. 

18 Stockwell v. United States, 3 Cliff. (U. S.) 284. 

4 Joseph v. Levin, r28 Mo. 588 (pawnbrokers’ books open to inspection). 

% Houghton v. Bachman, 47 Barb. (N. Y.) 388. 

16 State ex rel. Milwaukee v. Newman, 96 Wis. 258 (gambling apparatus). See 
Glennon ». Britton, 155 Ill. 232, 245. This class of cases seems to be recognized in 
Boyd ». United States, supra, 623, 624. 

17 See Spalding v. Preston, 21 Vt. 9; State v. Robbins, 124 Ind. 308. 

18 See Adams v. New York, 192 U. S. 585, 508. 

19 An arrest without a warrant may be reasonable, as where the prisoner was com- 
mitting or had freshly committed a crime. North v. People, 139 Ill. 81. 

20 Rex v. Barnett, 3 C. & P. 600; Commonwealth v. Dana, 2 Met. (Mass.) 329 (books 
of seller of lottery tickets); Smith v. Jerome, 47 N. Y. Misc. 22. 

21 Dillon v. O’Brien, 16 Cox C. C. 245, 249. See Holker v. Hennessey, 141 Mo. 527, 
539-541. 

2 Since the papers to be seized are sufficiently designated, namely, incriminating 
evidence found in the prisoner’s possession at the time of the arrest, there is no neces- 
sity for a search warrant. See cases in notes 20 and 21. A search warrant would not 
have made the search in the principal case any more reasonable under the language 
of Boyd v. United States, supra. 


1 This average is based on 1,525,302 policies in the Mutual, Metropolitan and 
Prudential Insurance Companies. See BRANDEIS, LIFE INSURANCE, 14. 
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the insured loses the net value of his policy. Practically all policies 
contain such a forfeiture clause, and if the premium is not paid when 
due, the policy is void.? This stipulation is held to be a valid condition 
subsequent * and not a mere penalty.‘ To relieve the policy holders 
against such forfeitures, two types of statutes have been devised. The 
first has been widely adopted, and merely declares that no policy shall 
be forfeited unless the insured has been given a written notice that his 
premium is due.’ The other is more radical and has been adopted in 
only a few states. Statutes of the latter type emphatically declare 
that policies shall not be forfeited for the non-payment of premiums 
under any circumstances, and provide that three-fourths of the net 
value of the policy at the time of default shall be used to purchase tem- 
porary insurance.’ These statutes have been held to be mandatory ® 
and cannot be waived by the parties. 

The operation of these statutes is explained by a recent Missouri 
case. Rose v. Franklin Life Ins. Co., 132 S. W. 613 (Mo.). It points 
out that the average policy has a level premium which remains the same 
from year to year while the risk of death steadily increases. In the 
early years of such policies when the losses are small the premiums are 
larger than the actual cost of insurance and a reserve is built up to 
meet the greater losses in the future. From this it is argued that if a 
loss will not accrue on a particular policy then a proportionate part of 
the reserve ought to be returned to the policy-holder. But while it is 
unquestionably true that this reserve should equal the aggregate net 
values of the outstanding policies, at least three reasons can be shown 
why each policy is not entitled to its exact pro raté share. The risks on 
some policies have increased more than on others. Again, to allow 
healthy policy-holders to retire and take a numerical proportion of the 
reserve with them would be to start an “adverse mortality selection” 
against those remaining. And again, in certain cases premiums are 
based on the supposition that a certain number of policies will lapse. 

While these statutes are thus not justified on the theory that the in- 
surer has a fund which rightfully belongs to the insured, they find 
ample justification in accomplishing one of the main purposes for which 
they were passed. For they have effectively eliminated “deferred 
dividend policies” ® with their accompanying abuses. The theory of 
such policies was to form a blind pool where all policies that lapsed 
were to be forfeited, while at the end of a certain number of years those 





2 Phoenix Life Assur. Co. v. Sheridan, 8 H. L. Cas. 745. 

3 New York Life Ins. Co. v. Statham, 93 U. S. 24. 

4 St. Louis Mut. Life Ins. Co. v. Grigsby, 10 Bush (Ky.) 310. 

5 In England the Inpustri1aAL AssuRANCE Companies Act, 1896, § 16 applies the 
rule to industrial companies. In Canada, 60 Vict. c. 36, § 148 gives the insured thirty 
days’ grace in which to pay. In the United States sixteen states have required that 
there shall be no forfeiture without a notice. See R1cHARDS, INSURANCE, 705. 

6 Massachusetts passed the original statute in 1860. Mass. Laws 1861, c. 186. Mis- 
souri copied it in 1879. Rev. St. Mo. 1879, § 5983. New York, Colorado, California, 
Maine, and Michigan have adopted similar ones. 

7 The Missouri statute provides: “The net value of the policy, when the premium 
becomes due, and is not paid, shall be computed upon the actuaries’ or combined ex- 
perience table of mortality with four per cent interest, per annum.” 

8 New York Life Ins. Co. v. Cravens, 178 U. S. 389. 

® See BRANDEIS, LirE INSURANCE, 20. 
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that survived were to divide the fund thus collected. Though aimed 
at these policies, these statutes were held to apply to all policies that had 
a reserve and so to cover the type in the principal case.!° This policy 
was a “preliminary term policy,” on which the premiums for the first 
five years were very low. The plaintiff contended that though the pre- 
mium was low, the net value was not less and therefore had been 
sufficient to buy temporary insurance to the insured’s death. But the 
court correctly held that the amount of the reserve was based entirely 
on the actuarial value; so the policy had lapsed. 





Tue LIABILITY OF FOREIGN EXECUTORS AND ADMINISTRATORS. — The 
general principle is well settled that a foreign executor or administrator 
is not liable in his official capacity, even though he consents to be sued.! 
The language of some cases laying down this rule would indicate that a 
different one is somehow impossible; but it must be evident there is no 
more difficulty in recognizing foreign created rights against a represen- 
tative than against any one else. The underlying reason for the rule 
appears to be that each state, to guard its own citizens, wished to admin- 
ister a decedent’s property within its bounds, so refused to give it to a 
foreign representative.? After this refusal it felt bound by consistency to 
decline to hold him. This result is unnecessary, for the right to that 
property claimed by him and the rights asserted against him are the 
creations of different laws. In refusing to allow a foreign representative 
to take domestic property the universal principle of the law of the situs 
determining the title and custody is followed. In declining to allow him 
to be sued as administrator of the property situated in the jurisdiction 
of his appointment, the extraordinary doctrine is applied of refusing to 
recognize and enforce foreign created liabilities. There would be no 
danger of conflict between the jurisdictions in such an action, for the law 
of his appointment would always determine the existence and extent of 
liability. And many states do allow a foreign representative to be sued 
in cases where such a result is particularly desirable. Thus when he re- 
sides in the state of suit or when he there has property of the foreign 
estate, a suit against him may be maintained.’ The remedy in some of 
these cases is to hold the foreign representative as constructive trustee, 
but the trust must be based ultimately on his liability as administrator. 
To hold him as executor de son tort of the goods he received in the foreign 
jurisdiction is unsound, for those goods he received rightfully. The ex- 
ceptional circumstances above mentioned are not everywhere essential 
to suit against a foreign representative. By statute in a few states a 
foreign executor or administrator may be sued like any non-resident.® 





10 See Mutual Reserve Life Ins. Co. v. Roth, 122 Fed. 853. 


1 Elting v. First National Bank, 173 Ill. 368. 

2 See Srory, Conriict oF Laws, § 512. 

8 Hoskins v. Sheddon, 70 Ga. 528. 

4 See Courtney v. Pradt, 135 Fed. 818, 823, 

5 Colbert v. Daniel, 32 Ala. 314; Whittaker v. Whittaker, 10 Lea (Tenn.) 93. Contra, 
Hedenberg v. Hedenberg, 46 Conn. 30. Cf. Falke v. Terry, 32 Colo. 85. 

6 Gen. STAT., KANSAS, § 3078. 
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And in at least two more, practically the same result has been reached 
without legislative aid.’ 

Liabilities assumed by an executor or administrator after taking office 
are primarily his personal obligations. Here the law follows its usual 
course in recognizing foreign created rights and obligations and allows 
him to be sued on them wherever found.® 

The common remedy to-day for violation of duty by an executor or 
administrator is a proceeding on the administration bond. In a recent 
’ case in which the right to sue on a foreign probate bond was involved, the 
suit was allowed, but only on the ground that the misappropriated prop- 
erty was in that jurisdiction. Cutrer v. State of Tennessee ex rel. Leggett, 
54 So. 434 (Miss.). The chief objection to such a suit would be that it 
involved a determination by another court than that having charge of the 
estate, whether there had been a breach of duty. But the foreign law 
on this point can be as easily determined as on any other.!° And as the 
parties are evidently bound in their personal capacity it would seem that 
though there were no such exceptional circumstances as in the principal 
case, such a suit might be maintained even under the prevailing law." 





APPLICATION OF PRINCIPLES OF SURETYSHIP TO BILLS AND NOTES. — 
Two recent decisions, indefensible under the strict law of bills and notes, 
raise interesting questions as to the applicability of certain principles 
of suretyship law. In a Pennsylvania case where a deed of trust to a 
third person of all of a company’s property was executed to secure the 
anomalous indorsers! on a demand note made by the company, the 
court held that, without any prior demand on the company, these in- 
dorsers could be charged on the note, as they had become the principal 
debtors. In re Alldred’s Estate (No. 1), 79 Atl. 141 (Pa.).2 An indorser’s 
liability is secondary, and can only be fixed by proper notice of dis- 
honor.’ But where he is, or becomes, substantially the principal debtor, 
it seems fair that he should no longer take refuge behind the form of 
his secondary liability The maker and indorser may be regarded as 
having exchanged positions; and such an exchange of positions is well 
recognized in the law of suretyship.® 





7 Laughlin & McManus 2. Solomon, 180 Pa. St. 177; Keiningham »v. Keiningham’s 
Ex’r, 24 Ky. L. Rep. 1330. 

8 Sheperd v. "Young, 8 Gray (Mass.), 152. 

9 Johnson v. Wallis, 112 N. Y. 230. 

10 See Tunstall v. Pollard, 11 Leigh (Va.), 1, 28. 

11 See Johnson v. Jackson, 56 Ga. 326. 


1 The principal case also holds that under the Negotiable Instruments Law, §§ 63 
and 64 (PA. Laws, 1901, p. 194), an anomalous indorser is an indorser. Accord, Bau- 
meister v. Kuntz, 53 Fla. 340. Contra, Mercantile Bank v. Busby, 120 Tenn. 652. An 
accommodation indorser is entitled to strict notice. French’s Executrix ». Bank of 
Columbia, 4 Cranch (U. S.), 141. 

2 Accord, Coddington v. Davis, 3 Den. (N. Y.) 16; Barrett ». Charleston Bank, 2 
McMull. (S. C.) 191. Contra, Creamer v. Perry, 17 Pick. (Mass.) 332; Selby’s Admr. v. 
Brinkley, 17 S. W. 479 (Tenn.). 

3 NEGOTIABLE INSTRUMENTS LAw, § 66, cl. 2. 

* Corney v. Da Costa, 1 Esp. 301; Bond v. Farnham, 5 Mass. 170. See Brown ». 
Maffey, 15 East 216, 223; Denny v. Palmer, 5 Ired. (N. C.) 610, 625. 

5 Chaplin v. Baker, 124 Ind. 385. 





666 _ HARVARD LAW REVIEW. 


The difficulty lies in determining when this has taken place. Where 
there is an express contract between the maker and indorser that the 
latter will assume the primary liability, this result is reached.’ So also 
it may be worked out from all the circumstances, as where the note 
is made for the accommodation of the payee-indorser,’ or where he re- 
ceives a sum of money for the avowed purpose of taking up the debt.® 
But suretyship law does not go much beyond that point, and to do so 
in the case of an indorser would be even more difficult than in most 
cases of suretyship.? Therefore, where the indorser receives property 
from the maker, merely as security, whether it be sufficient to cover 
the amount of the note,!° or whether it be all the maker’s property," it 
cannot be said that by that he has undertaken the primary liability.” 
He has shown no intention to give up his contract as indorser. More- 
over, he cannot have recourse to the security in his hands until he has 
been properly charged."® So the argument that he will not be harmed 
in such a situation by failure to receive proper notice of dishonor as- 
sumes the very point to be proved, namely, that his liability has been 
properly fixed so that he can realize on the security.“ Yet many cases 
in this country have relaxed the rule requiring notice of dishonor, some 
presuming an assumption of primary liability from insufficient data,® 
and others apparently making no attempt to proceed on any principle.’® 
But the better authority, and certainly the correct principle, is, that, to 
find an assumption of primary liability, something more must be shown 
than the bare fact that the indorser received all the maker’s property, 
even though sufficient to cover the note.!” So this Pennsylvania case 
would seem to have gone very far, for a transfer to a trustee ‘8 “to secure 


the indorser” would rather raise the contrary presumption that the 
parties intended the indorser to retain his secondary liability.!® 





6 Marshall v. Mitchell, 35 Me. 221. Contra, Baker v. Birch, 3 Campb. 107. 

7 Brown v. Maffey, supra. 

® Wright ». Andrews, 70 Me. 86. 

® An indorser is originally bound on a separate contract from that of the maker, 
whereas a surety is oftenest bound on the same contract as the principal i is. Converse 
v. Cook, 25 Hun (N. Y.) 44 

10 Kramer ». Sandford. 4 4 Watts & S. (Pa.) 328; Whittier v. Collins, 15 R. I. 44. 
Contra, Develing v. Ferris, 18 Oh. 170. 

Haskell 9. Boardman, 8 Allen (Mass.) 38; Watkins ». Crouch & Co., 5 Leigh (Va.) 
522. Contra, State Bank ». Myers, 1 Bailey (S. C.), 412. Most of the authorities 
contra insist that the property must also be sufficient to cover the amount of the note. 
Bank v. McGuire, 33 Oh. St. 295; Woodbury v. Crum, 1 Biss. (U. S. ) 284. But this 
distinction seems immaterial, for in either case it is only security. 

2 Wilson v. Senier, 14 Wis. 380. Contra, Mead v. Small, 2 Me. 207. 

1% Dufour v. Morse, 9 La. 333; Oswego Bank ». Knower, Hill & D. (N. Y.) 122. 
And if he pays before he is properly charged, he has no right to the security. Ros- 
cow v. Hardy, 12 East 434. 

4 See 2 DANIELS, NEGOTIABLE INSTRUMENTS, § 1134. Moreover this argument is 
immaterial, for the court has no right to remake the indorser’s contract. An indorser 
with knowledge of the maker’s insolvency is still entitled to demand and notice, though 
he would not be harmed if notice were = given. Nicholson v. Gouthit, 2 H. Bl. 609; 
Jackson v. Richards, 2 Caines (N. Y.) 34 

6 Cf. Bond v. Farnham, supra; Mec ies Bank ». Griswold, 7 Wend. (N. Y.) 165. 

16 Cf. Hull v. Myers, 90 ’Ga. 674, 678; Walker & Faulkner ». Walker, 7 Ark. 542. 

17 Ray v. Smith, 17 Wall. (U. S.) 411; Moses v. Ela, 43 N. H. 557. 

18 Denny v. Palmer, supra. See 2 DANIELS, NEGOTIABLE INSTRUMENTS, § 114T- 

19 But it has been held that the fact that the indorsers were directors of the com- 
pany which made the note disentitled them to notice. Hull v. Myers, supra. 
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In a Texas case a bank, an indorsee in due course of a note, learned 
of fraud and failure of consideration between the original parties. At 
maturity it had in its hands sufficient deposits of the payee-indorser to 
cover the note. It was not allowed to recover against the maker. Union 
National Bank v. Menefee, 134 S. W. 822 (Tex., Ct. Civ. App.).2° Un- 
der these facts the payee-indorser should ultimately pay the amount 
of the note. So here again he may be regarded as substantially the 
principal debtor with the maker as surety. By suretyship law, the 
creditor must in certain cases take some slight affirmative action against 
the principal.” And the better view would seem to be that where, as 
in this case, the creditor has merely to charge the amount of the debt 
against .the principal on its books, and where such action is of vital 
importance to the surety, the creditor’s failure to act will discharge the 
surety. The only safe thing for the holder to do, therefore, is, upon 
any suspicion of a defense between the original parties, to assert at 


maturity its lien over the payee’s funds.” . 





RECENT CASES. 


ACCRETION — APPLICABILITY TO WATERS ACTUALLY Non-NAVIGABLE. — 
The coast lands of the plaintiff and the defendant were divided by an inlet. 
The maximum depths of its channel were seven feet at high tide, and three 
feet at low. It shifted laterally at the rate of four hundred feet each year, so 
that it ran through the defendant’s land; the process being one of erosion on 
one side of the inlet and deposit of sand on the other. Held, that the plaintiff 
has no title to the strip between the former and present channels of the inlet. 
Town of Hempstead v. Lawrence, 70 N. Y. Misc. 52 (Sup. Ct.). 

Common-law courts have advanced at least seven distinct grounds for the 
right of acquiring land by accretion: (1) De minimis non curat lex. See 2 Bt. 
Comm. 262; Lovingston v. County of St. Clair, 64 Ill. 56, 59. But by accretion 
minima become magnum. See Attorney-General v. Chambers, 4 De G. & J. 
55, 68. (2) It is impossible to identify small additions to land daily. See 
Foster v. Wright, 4 C. P. D. 438, 446. (3) The law disregards things of imper- 
ceptible growth. See In the Matter of the Hull & Selby Ry., 5 M. & W. 327, 333. 
(4) Acquisition of title by accretion compensates for loss of title by erosion. 
See 2 Bi. Comm. 262; Peuker v. Canter, 62 Kan. 363, 372. (5) It is com- 
pensation for the expense of preventing erosion. See Gifford v. Yarborough, 
5 Bing. 163, 166. Contra, Municipality No. 2 v. Orleans Cotton Press, 18 La. 
122, 228, 243. (6) Changing a littoral into an inland owner is inequitable. 
See Steers v. City of Brooklyn, 101 N. Y. 51, 56; Lamprey v. State, 52 Minn. 
181, 197. (7) Otherwise there would be numberless unoccupied littoral gores. 
See Gifford v. Yarborough, supra. Based upon any of these grounds, the doc- 
trine can apply to waters actually non-navigable. And decisions have so ap- 


20 This doctrine seems to be law only in Texas. Van Winkle Gin & Machinery Co. 
v. Bank, 89 Tex. 147. Contra, Sloan v. Union Banking Co., 67 Pa. St. 470; Hoge ». 
Lansing, 35 N. Y. 136. See Bank ». Peltz, 176 Pa. St. 513, 518. 

*1 See 1 BRANDT, Scnervsmr, §§ 487, 494, 495, 498, 501-505. 

2 McDowell v. Bank, 1 Har. (Del.) 369; Commercial Nat. Bank ». Henniger, ros 
gop 496. Contra, Strong v. Foster, 17 C. B. 201; Voss ». German American Bank, 
83 Ill. 590. 

% See o Harv. L. Rev. 146. 
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plied it. Niehaus v. Shepherd, 26 Oh. St. 40; Foster v. Wright, supra. But 
if in the principal case the shifting of the inlet was perceptible moment 
by moment, the decision is correct. Mulry v. Norton, 1oo N. Y. 424. See 
BRACTON, 2. 2. I. 


BANKRUPTCY — JURISDICTION OF FEDERAL CouRTS—SUMMARY PROCED- 
URE. — Just before the filing of a petition in bankruptcy the treasurer of the 
bankrupt corporation took money of the corporation and left the jurisdiction of 
the bankruptcy court. He returneda year later. The referee found that he had 
a part of the money still in his possession, though he denied this. Held, that the 
bankruptcy court may make a summary order that he turn over this money 
to the trustee. Jn re Meier, 27 Am. B. Rep. 272 (C. C. A., Eighth Circ.). 

The Bankruptcy Act allows summary procedure to compel a bankrupt to 
turn over to his trustee property in his possession. BANKRUPTCY ACT OF 1898, 
§ 2 (7), (13). It was a slight extension to allow such procedure against an 
agent of the bankrupt. Mueller v. Nugent, 184 U.S. 1. See In re Wells, 114 
Fed. 222. But the federal cases, following the dictum of the Supreme Court 
in the case cited, have goge to this extent: In the case of any fraudulent con- 
veyance or preference the trustee may petition for a summary order against the 
party benefited. The petition should allege that the defendant has but a 
colorable claim. In re Scherber, 131 Fed. 121; In re Michie, 116 Fed. 749. If 
the referee finds that the defendant has the property in his possession and has no 
substantial claim to it, he may order it to be handed over. In re Kane, 131 Fed. 
386. Cf. In re Laplane Condensed Milk Co., 145 Fed. 1013. The present case 
is within this rule. But if the defendant sets up a claim of title to the property 
and supports it by some evidence, there can be no summary order, even though 
the referee is convinced that the claim is fraudulent. Jaquith v. Rowley, 188 
U. S. 620; Cooney v. Collins, 176 Fed. 189. But see In re Knickerbocker, 121 
Fed. 1004, 1006. The rule even so limited is without statutory foundation, and 
must be regarded as judicial legislation. 


BANKRUPTCY — PARTNERSHIP AND INDIVIDUAL CLAIMS AND ASSETS — 
Entity THEory. — A partnership and the partners were in bankruptcy. The 
partnership estate proved against the individual estate of a partner on a note. 
Held, that no dividend can be paid on this claim till all the individual creditors 
of that partner have been paid. Jn re Telfer, 184 Fed. 224 (C. C. A., Sixth 
Circ.). 

A partnership and the partners were in bankruptcy. The éstate of a partner 
proved against the partnership estate for money lent. Held, that no dividend 
can be paid on this claim till all the creditors of the partnership have been paid. 
In re Effinger, 184 Fed. 728 (Dist. Ct., D. Ind.). 

These cases are in accord with previous authority in their construction of 
the provisions of the Bankruptcy Act regarding the administration of the 
estates of bankrupt partnerships. Jn re Rice, 164 Fed. 509. See In re Denning, 
114 Fed. 219, 221; In re Henderson, 142 Fed. 588, 590. They decide that § 5 f, 
stating the old rule, giving partnership assets to partnership creditors, individual 
assets to individual creditors, and any surplus from either estate to the cred- 
itors of the other, governs the distribution, and that § 5 g allowing the partner- 
ship and individual estates to prove against each other, merely explains a 
method for distributing the surplus. The result is thus the same as that reached 
under the Act of 1867, which had no section corresponding to § 5 g of the 
present act. See Amswick v. Bean, 22 Wall. (U. S.) 395, 402. The Act of 1898 
adopts in a general way the entity theory of partnership. BANKRUPTCY ACT OF 
1898, §§ 1 (19), 5a. See In re Bertenshaw, 157 Fed. 363, 365. The federal 
courts might have carried out the theory more logically by giving § 5 g the 
effect of making the individual and partnership estates creditors of each other, 
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and allowing them dividends as ordinary creditors under § 5 f, and not merely 
allowing them the surplus. But state courts which affirm that a partnership is 
an entity refuse to allow suits at law between a firm and its partners. Kalama- 
zoo Trust Co. v. Merrill, 155 Mich. 649. See Robertson v. Corsett, 39 Mich. 777, 


784. 


Bitts AND Notes — DEFENSES — ExcusE FOR FAILURE TO GIVE NOTICE 
oF DisHonor. — The defendants’ testator, a director of a company, became 
an anomalous indorser on two of the company’s notes, payable on demand to 
the plaintiff. To secure the anomalous indorsers a deed of trust to a third 
person of all the company’s property was executed. Without any prior de- 
mand on the company, the plaintiff sued the director’s estate on these notes. 
Held, that he may recover. In re Alldred’s Estate (No. 1), 79 Atl. 141 (Pa.). 
See NOTES, p. 665. 


Brits AND Notes — Doctrine OF PRICE v. NEAL — RECOVERY OF Pay- 
MENT BY DRAWEE ON ForcGED Biv. — The plaintiff bank paid a forged check 
drawn on it, to the defendant, a holder in due course. The defendant did not 
change his position. Held, that the plaintiff may recover the payment. Amer- 
ican Express Co. v. State National Bank, 113 Pac. 711 (Okl.). 

The great weight of authority denies recovery in such a case. Price v. Neal, 
3 Burr. 1354; National Park Bank v. Ninth National Bank, 46 N. Y. 77. This 
court applied the doctrine that a recovery may be allowed of money paid through 
a mistake of fact. But that equitable doctrine ought not to apply unless some 
reason exists for equitable interference. See 4 Harv. L. REV. 279, 299. Since 
both parties here are innocent and each has given value on the faith of the 
signature, to allow recovery merely shifts the burden to a person who has an 
equal equity with the plaintiff. The rule of Price v. Neal follows accurately 
the doctrine of mistake of fact, and furthermore increases the security of holders 
in due course. 


BrLts AND NoTES — PURCHASERS FOR VALUE WITHOUT Notice — KNowL- 
EDGE AT TIME OF BriNcING Suit or EquitaBLeE DEFENSE. — A bank, the 
holder in due course of a note, learned of fraud and failure of consideration 
between the original parties. At maturity, it had in its hands sufficient gen- 
eral deposits of the payee-indorser to pay the note. But the bank sued the 
maker. Held, that it cannot recover. Union National Bank v. Menefee, 134 
S. W. 822 (Tex., Ct. Civ. App.). See Notes, p. 665. 


CARRIERS — DISCRIMINATION AND OVERCHARGE —CARLOAD RATES TO 
ForwArDING AGENTS. — A railroad had lower rates for carload lots than for 
less than carload lots, and made a rule denying the advantages of this to for- 
warding agents who had been combining small shipments into carload lots and 
shipping at the lower rate. The Interstate Commerce Commission decided 
that this rule was unjust and discriminatory. Held, that its decision is correct. 
Interstate Commerce Commission v. Delaware, Lackawanna & Western R. Co., 
31 Sup. Ct. Rep. 392. 

The Supreme Court rests its decision on the ground that a common carrier 
has no right to make the ownership of goods the criterion by which its charge 
for carriage shall be measured. This is a necessary corollary of the rule that 
rates must depend upon the cost of service, and is in itself unanswerable. But it 
leaves a serious part of the problem untouched. If forwarding agents can be 
regarded as dealers in transportation they are competitors of the railroads, and 
it would seem unfair that they should take advantage of the railroads’ car- 
load rates to gain for themselves their less than carload business. Johnson v. 
Dominion Express Co., 28 Ont. 203; Lindquist v. Grand Trunk Western Ry. 
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Co., 121 Fed. 915. See California Commercial Association v. Wells, Fargo & Co., 
14 Interst. C. Rep. 422, 434; Export Shipping Co. v. Wabash R. Co., 14 Interst. 
C. Rep. 437, 440. It is submitted, however, that the forwarding agents’ real 
function is the collection and distribution of small shipments. For that they 
deserve compensation, and in that they are taking no unfair advantage of the 
railroads when they apply for carriage as members of the great body of shippers 
who must be served at reasonable and non-discriminatory rates. 


Cuoses in Action— WuHat May BE AssIGNED — ASSIGNMENT OF TORT 
Action. — The plaintiff in an action for assault assigned the moneys which 
he might recover to a third person for a valuable consideration. The moneys 
recovered were attached at the suit of creditors of the assignor by garnish- 
ment. Held, that the assignee of the moneys obtained no rights by the assign- 
ment. Webber v. Gaffin, 9 East. L. Rep. 277 (Nova Scotia, Sup. Ct:, Jan. 7, 
IQIT). : 

The general statement of the law is that only those tights of action which 
survive the person may be effectively assigned. See Zabriskie v. Smith, 13 
N. Y. 322; 3 Pomeroy, Equiry JURISPRUDENCE, § 1275. At common law, 
all actions arising ex delicto, and some ex contractu, notably for breach of prom- 
ise of marriage, died with the party injured. Chamberlain v. Williamson, 2 
M. & S. 408. See Wittiams, Executors, 10 ed., 606. By the statute 4 Edw. 
III., c. 7, it was enacted that an executor might sue for injuries to the per- 
sonal property of the deceased. So, in accordance with the principle above 
stated, an assignment of a right to sue in trespass or trover is valid. North 
v. Turner, 9 Serg. & R. (Pa.) 244; Jordan v. Gillen, 44 N. H. 424. For the same 
reason, a right of action based on a wrong to the person could not be assigned. 
Pulver v. Harris, 52 N. Y. 73 (assault); Hunt v. Conrad, 47 Minn. 557 (false 
imprisonment). Cf. Howard v. Crowther, 8 M. & W. 601 (seduction). A 
judgment obtained in a tort action is assignable on the theory that the claim 
has become a debt. Williams v. West Chicago St. Ry., 199 Ill. 57. Modern 
statutes have effected a great relaxation in the law. In England the Judica- 
ture Act (1873), § 25 (6), makes all choses in action assignable. But see May 
v. Lane, 64 L. J. Q. B. 236. The same result has been attained in this coun- 
try by enactments providing for the survival of personal actions. Gray v. 
McCallister, 50 Ia. 497 (malicious prosecution); Stewart v. Lee, 70 N. H. 181 
(breach of promise of marriage). 


CONSTITUTIONAL LAw — DvE Process or Law — NEw York WoRKMEN’S 
ComPENSATION Act. — A New York statute provided that for all personal 
injuries sustained by workmen in eight dangerous employments, the em- 
ployer should be liable for compensation, unless the injury be “caused in 
whole or in part by the serious and willful misconduct of the workman.” The 
statute fixed a scale of compensation, by which a multiple of the daily earn- 
ings of the workman was recoverable for death, and a fraction for each day 
of disability. Held, that the statute violates the “due process of law”’ clause 
in the State Constitution. Jves v. South Buffalo Ry. Co., 201 N. Y. 271. See 
NOTES, p. 647. 


CONSTITUTIONAL LAW — IMPAIRMENT OF THE OBLIGATION OF CONTRACTS — 
VALIDITY OF STATUTE PRourBITING LimITATION ON Suits. — The plaintiff 
took out an insurance policy in the defendant company, the policy providing 
that action on it must be brought within six months after the loss. A statute 
was later passed making invalid provisions in policies limiting to less than a 
year the time within which suits must be brought. A loss then occurred and 
the plaintiff brought action more than six months afterwards. Held, that 
the plaintiff can recover, the statute not impairing the obligation of the con- 
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tract. Smith & Marsh v. Northern Neck Mut. Fire Ass’n, 70 S. E. 482 
(Va.). 

It has been frequently held that the obligation of a contract is not impaired 
by a statute affecting only the remedy allowed, provided that an adequate 
remedy remain. Swan v. Mutual Reserve Fund Life Ass’n, 155 N. Y. 9. 
See Sturges v. Crowninshield, 4 Wheat. (U. S.) 122, 200. Statutes of limita- 
tion commonly limit the time within which litigants in a particular jurisdic- 
tion must sue on their claims, so merely go to the remedy. Townsend v. Jen- 
nison, 9 How. (U. S.) 407. Yet where the contract itself provides a time 
within which suit must be brought, such a provision must necessarily be sub- 
stantive, and not concerned merely with the mode of procedure which a par- 
ticular sovereign will allow. Cf. The Harrisburg, 119 U.S. 199. Thus in the 
principal case technically the substance of the contract, not merely the remedy, 
is affected. Yet, in laying down the rule that the remedy may be changed 
without impairment of the contract, courts are probably not limiting the use 
of the word “remedy” to its strict sense, but are referring to the general pro- 
cedure on the contract as distinguished from its gist. See Curtis v. Whitney, 
13 Wall. (U. S.) 68. 


‘ CONSTITUTIONAL LAW — PERSONAL RicHTs — INVOLUNTARY SERVITUDE. — 
A North Carolina statute provided that any person who, with intent to de- 
fraud, obtained money upon an agreement to work, and failed to complete the 
work according to the contract, without a lawful excuse, should be guilty of 
a misdemeanor. This was amended by a provision that the failure to comply 
with such an agreement should be presumptive evidence of the intent to defraud 
when the agreement was made, subject to rebuttal. Held, that the amendment 
violates the Due Process clause of the federal Constitution. State v. Griffin, 
70 S. E. 292 (N. C.). 

The principal case, though holding the statute unconstitutional under the 
Fourteenth Amendment, is based on the opinion accompanying a recent decision 
of the Supreme Court which held a similar statute bad under the Thirteenth 
Amendment. Bailey v. Alabama, 31 Sup. Ct. Rep. 145. For a discussion of 
the principles involved in that case, see 24 Harv. L. REv. 39:. 


CONSTITUTIONAL LAW— PERSONAL RIGHTS — WHETHER CORPORATIONS 
ArE ENTITLED TO PRIVILEGE AGAINST SELF-INCRIMINATION. — A subpoena 
duces tecum was issued out of a federal court addressed to a New York corpora- 
tion to compel it to bring its books and papers before a grand jury, which was 
investigating certain alleged violations of the customs laws of the United States 
by the corporation. The corporation resisted the subpoena on the ground that 
it compelled it to incriminate itself in violation of the Fifth Amendment of the 
Constitution of the United States. Held, that the corporation must obey the 
subpoena. In re Borun Hat Co., 184 Fed. 506 (Circ. Ct., S. D. N. Y.). 

A corporation is not a “citizen” within the meaning of Art. IV, § 2, of the 
Constitution. Paul v. Virginia, 8 Wall. (U. S.) 168. But corporations are 
entitled to all privileges given by the Constitution which are appropriate. 
Thus they are protected by the Fourteenth Amendment and the last two 
clauses of the Fifth Amendment from being improperly deprived of property. 
Monongahela Navigation Co. v. United States, 148 U. S. 312, 325, 336. See 
Sinking-Fund Cases, 99 U. S. 700, 718; Santa Clara County v. Southern Pacific 
R. Co., 118 U. S. 394. Although the statement in the principal case that cor- 
porations are not within the Fifth Amendment seems therefore too broad, the 
Supreme Court have announced their opinion, though entirely obiter, that 
corporations are not within the clause against self-incrimination. See Hale v. 
Henkel, 201 U. S. 43, 74. As regards oral testimony, this clause may well be 
inapplicable to corporations, since an agent cannot refuse to testify on the 
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ground of incriminating his principal, even though it is a corporation. Gib, 
bons v. Waterloo Bridge Co., 5 Price, 491; U.S. Express Co. v. Henderson, 69 
Ia. 40. But compelling the production of incriminating documents may violate 
the Fifth Amendment. Boyd v. United States, 116 U. S. 616. See Coorey, 
CONSTITUTIONAL LiwiraTIONS, 7 ed., 431, note. Therefore, if the produc- 
tion of documents can be a corporate act, there seems to be no reason, in its 
nature, why the privilege against self-incrimination must not be extended to 
corporations. Logan v. Pennsylvania R. Co., 132 Pa. St. 403; Davies v. Lin- 
coln Nat. Bank, 4 N. Y. Supp. 373. See In re Pacific Railway Commission, 32 
Fed. 241, 250, 261, 267. It is submitted that the United States has no greater 
inquisitorial power over a state corporation than over a natural person. See 
dissenting opinion of Brewer, J., in Hale v. Henkel, supra, at p. 86. 


CONSTRUCTIVE Trusts — Misconpuct By NOoN-FIDUCIARIES — OBLIGA- 
TION OF PURPORTED AGENT AS TO FRAUDULENTLY ACQUIRED PROPERTY. — 
The plaintiff, pretending to act in behalf of the defendant, who held a deed of 
land under invalid tax proceedings, fraudulently procured a conveyance to 
himself from X, the legal owner, and brought this action to settle the title. 
Held, that the plaintiff being constructive trustee for the defendant cannot 
assert the legal title against him. Robertson v. Board of Commissioners, 113 
Pac. 413 (Kan.). 

Since this proceeding is in equity the shortest ground for decision of the case 
‘would be that one who comes into equity must come with clean hands, but the 
court proceeded to impose a constructive trust in favor of the defendant. Clearly 
such a trust should be imposed wherever the defendant is equitably entitled 
to the land, as, for example, where a prior defective deed had been executed to 
him, thus avoiding further litigation. Rollins v. Mitchell, 52 Minn. 41. And 
where a person fraudulently intercepts a gift intended for another by promising 
to hand it over if it is left to him, equity will impose a trust in favor of the in- 
tended legatee. See 20 Harv. L. REv. 403. But in the main case the defend- 
ant has no claim legal or equitable to the land as against the original owner, 
since his claim rests on invalid tax proceedings, and hence no trust should be 
imposed in his behalf. Rogers v. Simmons, 55 Ill. 76. Since the cestui would 
be subject to all prior equities against the property, such a trust would be sub- 
ject to rescission by the grantor for fraud, and therefore the defendant is not 
in the last analysis equitably entitled to the property. 


CORPORATIONS — DISTINCTION BETWEEN CORPORATION AND ITS MEm- | 
BERS — DISREGARDING CORPORATE FICTION IN ENFORCING COMMODITIES 
Ciause.— The Commodities clause of the Hepburn Act provides that “it 
shall be unlawful for any railroad company to transport from any state... 
to any other state . . . any article . . . manufactured, mined or produced by 
it, or under its authority, or which it may own in whole or in part, or in which it 


may have any interest direct or indirect . . .” A bill was brought to enjoin 


the defendant from transporting coal of a corporation whose stock the defendant 
owned, the bill alleging that the coal company was a mere instrumentality of 
the defendant. Held, that the defendant can be enjoined. United States v. 
Lehigh Valley R. Co., 31 Sup. Ct. Rep. 387. 

In proceedings originally brought against the defendant the complaint merely 
alleged that the defendant owned stock in the coal company whose goods it was 
transporting. This was held not to violate the statute, the court interpreting 
the “interest direct or indirect,” which a carrier was forbidden to have in the 
transported goods to mean only a legal or equitable interest. United States v. 
Delaware & Hudson Co., 213 U. S. 366. In the present amended complaint it 
was further alleged that the defendant was merely using the coal company as an 
instrumentality to evade the law. It is within the jurisdiction of equity to 
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enjoin the unconscionable use of a legal right. Clement v. Wheeler, 25 N. H. 
361. Thus where the corporate device is employed to do something which the 
shareholders could not do, courts may disregard the fiction that the corpora- 
tion is an independent person, and enjoin the continuance of such action. 
United States v. Milwaukee Refrigerator Transit Co., 142 Fed. 247; Northern 
Securities Co. v. United States, 193 U. S. 197. In the principal case, upon dis- 
regarding the corporate fiction of the coal company it appears that in substance 
the defendant is transporting its own goods. 


CoRPORATIONS — TorTS AND CrimES—LIABILITY FOR SLANDER OF 
AcEntT. — The plaintiff in his declaration alleged, in substance, that an agent 
of the defendant corporation, in the course of his business, slandered the plaintiff, 
but he did not allege that the defendant authorized the slander. Held, that 
the declaration discloses no cause of action. Jackson v. Atlantic Coast Line 
R. Co., 69 S. E. 919 (Ga.). 

There is a conflict of authority on the question whether any principal is 
liable for the slander of his agent, not authorized by him. See 23 Harv. L. 
Rev. 304. And where the principal is a corporation, some cases deny its 
liability on the ground that it has not the capacity to commit this particular 
tort. See Behre v. National Cash Register Co., 100 Ga. 213, 214. But, it is 
submitted, there is no sound reason why a corporation should not be held; and 
some authorities take this view. See Empire Cream Separator Co. v. De Laval 
Dairy Supply Co., 75 N. J. L. 207. 


ELECTIONS — CONSTITUTIONALITY OF COMMON PROVISIONS IN PRIMARY 
Erection Acts. — A statute provided that unless the aggregate vote cast for 
all candidates for nomination on a party ballot for one office should equal 
twenty per cent of the vote cast by that party for governor at the last general 
election, such party should not have a party nominee for that office on the 
official ballot. Held, that the act is constitutional. State ex rel. McGrael v. 
Phelps, 128 N. W. 1041 (Wis.). 

A statute provided that unless the aggregate vote cast for all candidates 
for a particular office at the primary should equal thirty per cent of the number 
of votes cast by that party for secretary of state at the last general election, 
no nomination should be made by that party for such office. Held, that the 
act is unconstitutional. State ex rel. Dorval v. Hamilton, 129 N. W. 916 (N. D.). 
See NOTES, p. 659. 


ELEections — ELecTion Contest — DISCONTINUANCE OF Sutr. — A statute 
provided that an election might be contested by any thirty voters who should 
file a petition in the Supreme Court. A petition signed by thirty-one voters 
was filed, but, before issue joined, two petitioners moved to discontinue the 
suit as to them. A motion to amend by adding other petitioners was denied, 
and the suit dismissed. Held, that the court lost jurisdiction of the cause by 
the withdrawal of the two petitioners, and the suit was properly dismissed. 
Bright v. Fern, 20 Haw. 325. 

The result reached here is at variance with the few authorities that bear on 
the question involved. It is generally held that an election contest is not an 
adversary proceeding, but a matter in the outcome of which the public has an 
interest. Minor v. Kidder, 43 Cal. 229; Coppock v. Bower, 4 M. & W. 361. 
See McCrary, E.ections, § 454. This view is most reasonable, as the stat- 
utory remedy has been held to supersede the common-law proceeding of quo . 
warranto. Parks v. State, 100 Ala. 634; Commonwealth v. Leech, 44 Pa. St. 332. 
The right of the remaining petitioners to continue the contest is supported by 
two lines of reasoning. The first class of cases holds that jurisdiction of the 
cause attaches at the filing of the petition and is not ousted by the subsequent 


43 
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withdrawal of several petitioners, even though there remain less than the 
number requisite to start the action. In re Election of Prothonotary, 3 Pa. L. J. 
160. More sound seems the reasoning of those cases which hold that an elec- 
tion contest is a matter of public interest, not to be frustrated by a few, and 
hence it is proper for the court to deny those few leave to discontinue, lest by 
such discontinuance the court lose jurisdiction. Contested Election of Grim, 14 
Wkly. Notes Cas. (Pa.) 303. Cf. Mann v. Cassidy, 1 Brewst. (Pa.) 11, 43. 


EstopPpEL — Estoppet In Pats — Estoppet or ONE Wao Acts IN A REp- 
RESENTATIVE Capacity. — The defendant, being insolvent, executed a deed 
of trust preferring certain creditors. One of these creditors, a corporation, 
signed the deed through the plaintiff, its vice-president. The plaintiff was 
himself a creditor of the defendant. Held (by an equally divided court), 
that he is estopped to attack the deed. Forbes v. Bowman, 70 S. E. 165 (S. C.). 

Purporting to act in a representative capacity implies three statements by 
the actor as an individual the truth of which he cannot deny: (1) the fact of 
acting as a representative; (2) the right so to act; (3) the absence, so far as he 
knows, of a property right in another which the transaction supposes to be in the 
person represented. Beyond that his acts are those of another, he being merely 
an “assistant.” Unless his conduct amounts to a representation as to his own 
relation to the subject-matter, he cannot be charged, as an individual, with the 
acts done. Wright v. De Groff, 14 Mich. 164. If it is such a representation, it 
creates a personal estoppel. Thus an agent selling property represents that 
in so far as he knows he has himself no title in it, and so may not assert such a 
title against the grantee if it existed before the sale. American Freehold Land 
Mortgage Co. v. Walker, 119 Ga. 341. But he may, if it was subsequently ac- 
quired. Chapman v. Gates, 54 N. Y. 132. In the principal case, all the repre- 
sentations implied from the plaintiff’s signing the deed were true. His “as- 
sisting” the corporation to sign the deed was no representation as to his own 
position regarding the deed. Nor could his silence be regarded as such a 
representation to the defendant, since the only duty to speak which he might 
have existed toward his principal and not toward the debtor or the other 
creditors. 


EXECUTORS AND ADMINISTRATORS — ADMINISTRATION Bonps — LIABILITY 
OF FoREIGN ADMINISTRATOR. — A Tennessee administrator removed funds of 
the estate to Mississippi, where he resided, and failed to account for them. In 
Mississippi suit on the Tennessee administration bond was begun against him 
and his sureties. Held, that the suit may be maintained. Cuérer v. State of 
Tennessee ex rel. Leggett, 54 So. 434 (Miss.). See Notes, p. 664. 


FEDERAL COURTS — JURISDICTION AND POWERS IN GENERAL — ENJOIN- 
ING ENFORCEMENT OF MUNICIPAL ORDINANCE. — The plaintiff sued in a 
federal court to enjoin the enforcement of a municipal ordinance, alleging 
an infringement of the Fourteenth Amendment. The state constitution like- 
wise contained a provision against deprivation of life, liberty, or property 
without due process of law. Held, that no federal question is raised until the 
validity of the ordinance is sustained by the highest court of the state to which 
the question may be taken. Seattle Electric Co. v. Seattle, Renton & Southern 
Ry. Co., San Francisco Recorder, Feb. 14, 1911 (C. C. A., Ninth Circ.). 

Two lines of decisions as to the legal effect of municipal ordinances are to 
be found, the first holding that where an ordinance is enacted in pursuance of 
legislative authority, it is state action within the Fourteenth Amendment. 
St. Paul Gas Light Co. v. St. Paul, 18% U. S. 142, 148. The other holds that 
a municipal ordinance not passed under supposed legislative authority cannot 
be regarded as state action within the constitutional prohibition, Hamilton 
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Gas Light and Coke Co. v. Hamilton City, 146 U. S. 258. The decision in the 
main case that it is not state action until held valid by the highest court of 
the state is therefore unsupported by the authorities, and is due possibly to the 
court’s failure to note that the distinction is made between authorized and 
unauthorized action and not between lawful and unlawful action under the 
state constitution. Generally one attacking unconstitutional state legislation 
need not first pursue his remedy in the state courts; although where a carrier 
complains of rates fixed by a state commission he must exhaust the remedies 
provided by the statute before applying to the federal courts. See 22 Harv. L. 
REv. 368. The main case in requiring a similar procedure in the case of mu- 
nicipal ordinances reaches a desirable result but is wholly unsupported by 
the decisions. 


FEDERAL CouRTS — JURISDICTION AND POWERS IN GENERAL — ORIGINAL 
JURISDICTION WHEN STATE IS A Party. — The Constitution of the United 
States gives the Supreme Court original jurisdiction in cases in which a 
state is a party. Oklahoma brought an original bill in this court to enjoin the 
defendant railroad from charging certain alleged excessive freight rates in 
Oklahoma. The railroad demurred. Held, that the Supreme Court here has 
no original jurisdiction. State of Oklahoma v. Atchison, Topeka & Santa Fé Ry. 
Co., 31 Sup. Ct. Rep. 434. 

The State of Oklahoma brought an original bill in the Supreme Court to 
enjoin numerous common carriers from shipping intoxicating liquors into 
Oklahoma in violation of her constitution and laws. Held, that the Supreme 
Court here has no original jurisdiction. State of Oklahoma v. Gulf, Colorado & 
Santa Fé Ry. Co., 31 Sup. Ct. Rep. 437. 

These cases illustrate the unsuccessful attempt of a state to employ the 
Supreme Court, by virtue of the broad language of the Original Jurisdiction 
clause of the Constitution, as a tribunal of first resort in the enforcement of 
its laws. No property right of the state is here sought to be protected; the 
real parties in interest are certain citizens, and the primary purpose is to shield 
them against a violation of the state laws by the defendants. A state cannot 
thus ask relief when it seeks chiefly to vindicate the wrongs of individuals or 
to enforce its laws against wrongdoers generally. Louisiana v. Texas, 176 U.S. 
I, 19, 22. The second case is rested on the additional ground that the state 
is in substance attempting to enforce a local penal law in the courts of another 
jurisdiction. Such an action cannot be maintained. Wéisconsin v. Pelican 
Ins. Co., 127 U.S. 265. It is clear that the practical result of a different deter- 
mination of the principal cases would be to overwhelm the Supreme Court 
with similar litigation. 


HvusBAND AND WirE—Motvat Ricuts, Duties, AND LIABILITIES — 
HusBaAnv’s Power TO Dispose OF COMMUNITY PROPERTY AS A VESTED RIGHT. 
— Under the law of New Mexico a husband had the uncontrolled power to 
dispose of community property. A statute declared that no future convey- 
ance of such property should be valid unless the wife joined in the deed. It 
was contended that the law could not constitutionally apply to community prop- 
erty already acquired, as that would deprive the husband of property without 
due process of law. Held, that such construction is constitutional. Arnett v. 
Reade, 31 Sup. Ct. Rep. 425. See Notes, p. 652. 


INSURANCE — CONSTRUCTION AND OPERATION OF ConpiTIONS — “NET 
VALUE” oF Poticy.—A Missouri statute provided that no life insurance 
policy should be forfeited for the non-payment of premiums, but that three- 
fourths of its net value at the time of default should be used to purchase tem- 
porary insurance. The insured died three years after default. Held, that the 
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temporary insurance, based on the net value of the original policy, had ex- 
pired before his death. Rose v. Franklin Life Ins. Co., 132 S. W. 613 (Mo.). 
See NOTES, p. 662. 


INSURANCE — MuTUAL BENEFIT INSURANCE — LIMITATION OF ACTION. — 
The defendant, a mutual benefit life insurance society, promised to pay a cer- 
tain sum after proof of the death of the insured while a member. The contract 
did not specify who was to give the proof, but required notice of death from 
the local to the central lodge. Action to recover the amount promised was 
brought fourteen and one-half years after the disappearance of the insured, 
eight years after the termination of his membership, and five months after proof 
of death was given the central by the local lodge. The latter had contempora- 
neous knowledge of both the disappearance and the continued absence of the 
insured. Held, that the action is not barred by the Statute of Limitations 
(six years). Kelly v. Ancient Order of Hibernians Ins. Fund, 129 N. W. 846 
(Minn.). 

In such contracts the beneficiary is not the one to perform the condition of 
proof of death. Anderson v. Supreme Council, 135 N. Y. 107. Cf. Doggeit v. 
United Order of the Golden Cross, 126 N. C. 477. Therefore the local lodge 
must be the one to perform it, and this means that the society itself, through 
its agent, is to perform the condition. Patterson v. United Artisans, 43 Or. 333. 
Even if the condition be not performed, the beneficiary can recover the whole 
amount promised. Murphy v. Independent Order, 77 Miss. 830. This recovery 
can be had on either of two theories. The plaintiff may sue for breach of the 
express promise to pay, non-performance of the Condition being excused by the 
promisor’s prevention of its performance. Jones v. Walker, 13 B. Mon. (Ky.) 
163; Cape Fear Navigation Co. v. Wilcox, 7 Jones (N. C.) 481. In the prin- 
cipal case the beneficiary had such an excuse, and therefore the right of action, 
more than six years before suit. Or the plaintiff may recover, in the second 
place, for the breach of the defendant’s promise, implied in fact, to perform the 
condition. Cf. 24 Harv. L. Rev. 404; Ford v. Tiley, 6 B. & C. 325. Delay in 
the performance of this subsidiary promise will amount in time to a repudia- 
tion of the entire contract, giving rise to an action for damages as for a com- 
plete breach. See WILLISTON, SALES, §§ 500, 500 (a), 500 (b). After’ such a 
repudiation no, other right of action can accrue on the contract. Cf. Clark v. 
Marsiglia, 1 Den. (N. Y.) 317; Gibbons v. Bente, 51 Minn. 499. But cf. 
Roebling’s Sons’ Co. v. Lock Stitch Fence Co., 130 Ill. 660. In the principal case 
such a repudiation must have occurred more than six years before suit. On 
either theory, therefore, the action should have been held to be outlawed. 


INSURANCE — RIGHTS OF INSURER — SUBROGATION TO RIGHTS OF INSURED 
WHEN Loss 1s Pam witHout LeGat LiasBritity. — Owing to the defendant’s 
fault, its vessel was obliged to deviate from its course to get coal. During 
the deviations it ran aground, and subsequently a lien was asserted against 
the cargo for salvage. The plaintiff, the insurer of the cargo, paid the salvage, 
though there was no provision in the policy for liability in case of deviation. 
The plaintiff claimed to be subrogated to the rights of the owner of the cargo, 
and sued the defendant for the amount paid for salvage. Held, that it can 
recover. British & Foreign Marine Ins. Co. v. Kilgour Steamship Co., Lim- 
ited, 184 Fed. 174 (Dist. Ct., S. D. N. Y.). 

The contention of the defendant was that the plaintiff, not being liable on 
account of the deviation, paid as a mere volunteer and therefore could not 
recover. One who officiously discharges the obligation of another cannot 
recover from the original obligor. Stokes v. Lewis, 1 T. R. 20. The difficulty 
arises, as in the principal case, in determining whether or not the payment 
was voluntary or officious. When a surety, without liability to do so, dis- 
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charges the debt, he is not subrogated to the rights of the creditor against the 
principal debtor. Kimble v. Cummins, 3 Met. (Ky.) 327; Bancroft v. Abbott, 
3 Allen (Mass.) 524. But in limitation of this doctrine it is held that he does 
not lose his right to subrogation by waiving certain defenses which he may 
have against the creditor. Beal v. Brown, 13 Allen (Mass.) 114 (Statute of 
Frauds); Shaw v. Loud, 12 Mass. 447 (Statute of Limitations); Ricketson v. 
Giles, 91 Ill. 154 (coverture); Simmons v. Goodrich, 68 Ga. 750 (variation of 
risk). There seems to be no fixed rule as to the extent to which defenses may 
be waived, but the principal case is supported by authority in applying the 
principle liberally to underwriters. Amazon Ins. Co. v. The Iron Mountain, 
Fed. Cas. No. 270. See Sun Mutual Ins. Co. v. Mississippi Valley Transporta- 
tion Co., 17 Fed. 919, 923. It is submitted, however, that there could be no 
recovery if payment were made on an absolutely void policy, and that the 
language of the decision is very broad. 


LANDLORD AND TENANT— RENT—LANDLORD’s Statutory Lien. —A 
contract of sale of land provided that on the purchaser’s failure to pay any 
annual instalment of the price he should pay rent for that current year, the 
relation of landlord and tenant should immediately arise, and the landlord’s 
lien for rent come into being, with full right to distrain as if a contract of ren- 
tal had been made at the beginning of the year. The purchaser, before his 
failure to pay the first instalment, mortgaged his crops to one who knew of 
the contract. A statute gave a landlord a lien for rent on his tenant’s crops. 
Held, that the vendor has a landlord’s lien superior to the mortgagee’s lien. 
Wilkins v. Fulcher, 70 S. E. 691 (Ga., Ct. App.). 

The statute might have been construed to protect a seller who has let the 
buyer into possession; for the latter is before the conveyance a tenant at will. 
Harris v. Frink, 49 N. Y. 24. Contra, Griffith v. Collins, 116 Ga. 420. He is 
liable for use and occupation, if he prevents a conveyance. Gould v. Thompson, 
4 Met. (Mass.) 224. Contra, Smith v. Stewart, 6 Johns. (N. Y.) 46. And the 
statutory lien arises on an express agreement to pay for use and occupation. 
Powell v. Hadden’s Executors, 21 Ala. 745. But the statute has been con- 
strued as not extending to the merely incidental tenancy arising from the 
relation of buyer and seller. Taylor v. Taylor, 112 N. C. 27. Cf. Tucker v. 
Adams, 52 Ala. 254. Therefore the principal case is incorrect if prior to the 
purchaser’s default the relation was solely one of buyer and seller. Wilczinski 
v. Lick, 68 Miss. 596. It is correct if the contract also established an imme- 
diate relation of landlord and tenant within the meaning of the statute. Bacon 
v. Howell, 60 Miss. 362; Jones v. Jones, 117 N. C. 254. A contract merely re- 
quiring payment of rent upon the purchaser’s failure to pay any instalment 
of the price has been held to create such a relation. Collins v. Whigham, 58 
Ala. 438. Cf. Thornton v. Strauss, 79 Ala. 164. Contra, Oxford v. Ford, 67 Ga. 
362. At any rate, the contract in the principal case, with its additional pro- 
visions, may be so construed. Cf. British & American Mortgage Co. v. Cody, 
135 Ala. 622. 


Law AND Facr— Provinces or Court AND Jury—ComPETENCY OF 
Witness DEPENDING ON Main Issue. — On the sole issue whether the defend- 
ant was one Lee, who was admitted to have committed the murder charged, 
the defense offered to put Lee’s wife on the stand to disprove the identity. The 
law of the state prohibited husband and wife from testifying for or against each 
other. The court refused the testimony on the ground that it believed the 
= was Lee. Held, that this was not error. State v. Lee, 64 So. 356 

It is well settled that questions relating to the admissibility of evidence are 
for the judge. Bartlett v. Smith, 11 M.& W. 483. This is so even if the question 
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involves determining the very point which the evidence is offered to prove. 
Hichens v. Eardley, L. R. 2 P. & D. 248. The principal case is the strongest 
test of the rule, as the inadmissibility of the wife’s evidence depends in sub- 
stance on the prisoner’s guilt. The decision is important in that it meets 
the problem squarely, and does not attempt to evade the question by a vague 
ruling based upon the court’s discretion. 


LEGACIES AND DEvISES — VOID OR VOIDABLE BEQUESTS AND DEVISES — 
Girt TO WIFE WHILE Livinc APART FROM HusBANnp. — A testator bequeathed 
stock to trustees to pay his daughter A the income during such time as her hus- 
band should be living apart from her; and in the event of their living together 
again, over. A’s husband had deserted her and she still lived apart from him. 
Held, that the bequest contravenes no public policy and is valid. Re Charleton, 
55 Sol. J. 330 (Eng., Ch. Div., Feb. 24, 1911). 

The court, in pointing out that no illegality is here involved, lays stress on 
the facts that A had already been deserted by her husband and that the pro- 
vision was intended, not to bring about a separation, but merely to provide 
for the decent maintenance of the wife until her husband should return. In 
the closely analogous case of restraints upon marriage, the donor’s intent 
seems the controlling factor. But see 24 Harv. L. REv. 405. Thus a devise 
to a woman so long as she remains single, it appearing that the testator’s 
object is not to prevent matrimony but only to provide for the devisee while 
she stays single, is valid. Arthur.v. Cole, 56 Md. 100. See 14 Harv. L. REV. 614. 
“A purpose of intermediate maintenance will not be interpreted maliciously 
to a charge of restraining marriage.” Scott v. Tyler, 2 Dick. 712, 722. The 
same rule is properly to be applied in situations such as the principal case 
presents. Thus it has been held that if the purpose of the gift is to induce the 
beneficiary to leave her husband, the provision violates public policy and the 
usual rules as to the effect of the illegality upon the condition or limitation 
apply. Re Moore, 39 Ch. D. 116. 


. Mrrrrra — Crviz Liasrirry — Acts DonE IN OBEDIENCE TO ORDERS. — 
The defendant, a militiaman on riot duty, under orders to arrest all passers-by 
carrying concealed weapons, arrested the plaintiff who had a pistol in his buggy. 
The plaintiff sued for false imprisonment. Held, that he may recover. 
Franks v. Smith, 134 S. W. 484 (Ky.). See Notes, p. 656. 


MINES AND MINERALS — LOCATION oF CLAIMS — EXCESSIVE LOCATION. — 
In locating a mining claim the defendant marked the boundaries of the side 
lines within three hundred feet of the supposed course of the center of the 
vein. Part of the ground so located proved to be more than three hundred 
feet from the true course of the vein. Held, that such part of the location is 
not excessive as against the claims of subsequent locators. Harper v. Hill, 
113 Pac. 162 (Cal., Sup. Ct.). 

The statute provides that a mining claim shall not exceed in width three 
hundred feet on each side of the middle of the vein at the surface. U.S. REv. 
StatT., 1878, § 2320. On the theory that the right to the surface continued, 
as under the prior act of 1866, to be incidental and dependent upon the right 
to the vein, it has been held that if a vein unexpectedly terminates before 
reaching an end line, the location beyond that point is void. Patterson v. 
Hitchcock, 3 Colo. 533. So also, in a case like the present, any ground prov- | 
ing to be more than three hundred feet from the vein has been held to be ex- 
cess, though the location has not exceeded six hundred feet in width. Southern - 
California Ry. Co. v. O’Donnell, 2 Cal. App. 499. Such a strict construction 
of the statute has been justly criticized, because it makes all locations “float- 
ing” until the exact course of the vein is ascertained, and because the acquisi- 
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tion of extralateral rights may be prevented by the departure of the vein 
through a side line; since the drawing in of the boundaries might prevent the 
end lines from being parallel. Costican, Mrntnc Law, § 55a (2). In reach- 
ing an opposite result the principal case is supported by one other case. Water- 
vale Mining Co. v. Leach, 4 Ariz. 34. 












PARTNERSHIP — RIGHTS, DUTIES, AND LIABILITIES OF PARTNERS INTER SE — 
ACCOUNTING FOR PROCEEDS OF ILLEGAL PARTNERSHIP.— The plaintiff, a married 
woman, cohabited with the defendant, a bachelor, under a partnership agree- 
ment to prove up a homestead in the defendant’s name. They did so, sold 
the homestead, and part of the proceeds were invested in other land by the 
defendant under a subsequent agreement with the plaintiff. Held, that, since 
the illegal transaction was completed, the plaintiff is entitled to an accounting. 
Mitchell v. Fish, 134 S. W. 940 (Ark.). 

When partners are engaged in a transaction contrary to public policy, courts 
will not aid one against the other, but will leave them where they are. Snell v. 
Dwight, 120 Mass. 9; Jackson v. Executors of McLean, 100 Mo. 130. Buta 
transaction independent of the illegal business is valid. Gwuilfoil v. Arthur, 158 
Ill. 600. Just how far collateral the transaction must be, that it may not be 
tainted by the original illegality, is a matter of much controversy. Some courts 
have decreed an accounting when the illegal business was completed, on the 
ground that the origin of the fund would not be investigated. Planters’ Bank 
v. Union Bank, 16 Wall. (U.S.) 483. Contra, Craft v. McConoughy, 79 Ill. 346. 
Other courts will enforce a subsequent contract to divide the proceeds of the 
illegal transaction. De Leon v. Trevino, 49 Tex. 88. Many courts decree an 
accounting where the proceeds of the illegal venture have been reinvested. 
Brooks v. Martin, 2 Wall. (U. S.) 70. The test often suggested is whether the 
plaintiff must rely on the illegal transaction in order to maintain his case. 
Woodward v. Bennett, 43 N. Y. 273. See Pace, Contracts, § 527. Undoubt- 
edly, also, the degree of illegality must be considered. . Though the authorities 
are abundant establishing these exceptions to the general rule against aiding a 
party to an illegal transaction, there seem to be strong considerations against 
them, for their effect is that the illegal agreements actually are carried out. 
See McMullen v. Hoffman, 174 U. S. 639. 































Powers — GENERAL POWERS OVER PERSONALTY: WHAT LAW GOVERNS 
APPOINTMENT BY FOREIGN WiLL. — The donee of an English power was 
domiciled in Holland. By the laws of Holland no person may dispose by will 
of over seven-eighths of his property, the devolution of the residue being pre- 
scribed by law. By a will executed in accordance with all the formal requisites 
of both countries, she left to her husband “all the property which the law 
would allow her to dispose of.” Held, that the husband took the entire prop- 
erty subject to the power, not merely seven-eighths. Re Pryce, 130 L. T. 415, 
(Eng., Ch. D., Feb. 20, 1911). See Nores, p. 654. 






















Pusiic OFFICERS — COMPENSATION — Ricuts OF DE Facto OFFICERS. — 
During 1910 the plaintiff served as city marshal. His title to office, however, 
was invalid, for he had not been appointed in the manner prescribed by statute. 
He, nevertheless, performed all the duties of marshal and then sued for the 
salary. This he claimed was due him as de facto marshal, for no de jure officer 
had been appointed. Held, that he may recover the full salary. Peterson v. 
Benson, 112 Pac. 801 (Utah). See Norzs, p. 658. 















RAILROADS — REGULATION OF RATES — POWERS OF THE STATES. — The 
state of Minnesota passed acts reducing intrastate freight rates from 7 to 25 
per cent, and intrastate passenger rates 33} per cent, the new rates allowing 
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less than 3} per cent return on the capital invested. The stockholders of 

various railroads sued to enjoin the railroads and the state railroad commission 

from keeping the prescribed rates in force. Held, that, as the new rates are con- 

fiscatory and. impose a burden on interstate commerce, an injunction should 

= Shepard v. Northern Pacific Ry. Co., 184 Fed. 765 (Circ. Ct., D. 
inn.). 

The limits of state control over intrastate commerce are hard to define. The 
states can tax foreign corporations for the privilege of engaging in intrastate 
commerce. Pullman Co. v. Adams, 189 U. S. 420; Allen v. Pullman’s 
Palace Car Co., 191 U.S. 171. But they cannot base that tax on the property 
of the corporations outside of the state, as that would burden interstate com- 
merce. Western Union Tel. Co. v. Kansas, 216 U.S. 1. Under the exercise of 
their police power they can make and enforce regulations affecting interstate 
commerce. Reid v. Colorado, 187 U. S. 137. But these regulations must be 
reasonable. Houston & Texas Central R. Co. v. Mayes, 201 U. S. 321, 328. The 
decision of the principal case has greatly limited their power to regulate intra- 
state railroad rates. The master’s report found that the results of the new 
rates must be either an unjust discrimination in favor of the Minnesota cities 
near the state line, and against cities that are just outside it, or a far-reaching 
readjustment of interstate rates, and that the railroads are practically forced to 
the latter. Thus a state’s power to make any general reduction of rates is cut 
down, for a very slight reduction might produce such results. 


RESTRAINT OF TRADE — Monopoty—ContrRACTs TO SELL AT FIXED 
Price. — The plaintiff manufactured proprietary medicines which it sold 
only under an extensive system of contracts with wholesale and retail drug- 
gists. The wholesalers, under contracts which purported to make them agents, 
agreed to resell only to designated retailers at fixed prices. The designated re- 
tailers bound themselves to maintain the prices set by the plaintiff. Held, 
that the system of contracts is invalid as in restraint of trade. Dr. Miles 
Medical Co. v. Park & Sons Co., 31 Sup. Ct. Rep. 376. ° 

This case probably settles the law on an important and comparatively new 
question. A single contract between manufacturer and dealer restricting the 
price of resale has been held valid as a not unreasonable restraint of trade. 
Garst v. Harris, 177 Mass. 72. But contracts between competing dealers 
fixing prices are invalid as tending toward monopoly. Craft v. McConoughy, 
79 Ill. 346. The mooted question is, — shall the system of contracts between 
the manufacturer and the many competing dealers, quite as effectively re- 
stricting competition between the dealers, fare any better? The majority of 
the court feel that public policy requires a negative answer. ‘The manufac- 
turer need not sell at all, he may sell at what prices he will, but having sold, 
he has no right further to control prices by such “agreements restricting the 
freedom of trade on the part of dealers who own what they sell.” The public 
is entitled to the benefit of this competition. The view of the dissenting 
opinion is that “the most enlightened judicial policy is to let people manage 
their own business in their own way, unless the ground for interference is 
very clear.” For a criticism of a sjmilar case, see 24 Harv. L. REv. 244. 


Ricut oF Prrvacy — NATURE AND ExTENT oF Ricut. — The defendant 
merchants published a picture of the plaintiff without his consent in a newspaper 
advertisement. Held, that the plaintiff can recover for the invasion of his right 
of privacy. Munden v. Harris, 134 S. W. 1076 (Mo., Kansas City Ct. 
App.). 

PThe plaintiff had judgment in an action to restrain the unauthorized use of 
his name or portrait for the purposes of trade by the defendant, and to recover 
damages for such use. The conditions requisite for an appeal in a personal injury 
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suit were not complied with. Held, that no appeal lies. Riddle v. McFadden, 
94 N. E. 644 (N. Y.). 
The weight of authority in the United States now recognizes the right of, 
rivacy_without the aid of statute, both by granting injunctions restraining 
violations of the right and entertaining actions for damages for such violations. 
Pavesich v. New England Life Ins. Co., 122 Ga. 190; Edison v. Edison Poly- 
form Mfg. Co., 73 N. J. Eq. 136. See Foster-Milburn Co. v. Chinn, 134 Ky. 424, 
432. Contra, Roberson v. Rochester Folding Box Co., 171 N. Y. 538; Henry v. 
Cherry, 30 R. I. 13; Corelli v. Wall, 22 T. L. Rep. 532. See Atkinson v. Doherty 
& Co., 121 Mich. 372. The subject was first brought into prominence in an 
article in 4 Harv. L. Rev. 193. Whether the right of privacy is a personal or a 
property right is still a matter of conflict of opinion. Immediately after the 
New York decision above cited, a statute was passed to prevent the unauthor- 
ized use of the name or picture of any person for the purposes of trade. N. Y. 
LAWS OF 1903, Cc. 132. The latter of the principal cases holds the right of pri- 
vacy thus created to bea personal right. The former regards the right of privacy 
as a property right. 





SEARCHES AND SEIZURES — SEIZURE OF INCRIMINATING EVIDENCE AT TIME 
OF PRISONER’S ARREST. — At the time of the arrest of the defendants under 
a warrant, certain books and papers in their possession, containing incriminat- 
ing ‘evidence, were seized without a warrant. The defendants brought a 
petition for the return of all the papers before the trial. Held, that the petition 
be granted. United States v. Mills, 185 Fed. 318 (Circ. Ct. S. D. N. Y.). See 
NOTES, p. 661. 


STATUTE OF FRAUDS — INTEREST IN LANDS— CONTRACT SIGNED BY VEN- 
DOR ONLY. — The plaintiff entered into a written contract for the purchase of 
land, and assigned his interest to the defendant in writing. The defendant 
signed no writing. Held, that the plaintiff may recover the consideration for 
the assignment. Evans v. Stratton, 134 S. W. 1154 (Ky.). 

The common form of the Statute of Frauds, which is in force in Kentucky, re- 
quires the contract for the sale of real estate, or some note thereof, to be signed 
by the party to be charged. ‘ Russext, Strats. oF Ky., 1909, § 1775. Many 
authorities, however, hold that the contract is enforceable against the buyer if 
signed by the seller alone. Resort is had to curious reasoning to support this 
proposition. It is urged that the object of the statute was only to protect owners 
of real estate from being deprived of it without written evidence. Gardels v. 
Kloke, 36 Neb. 493. But the danger is as great that a purchase at an exorbitant 
price may be imposed on the other party. See Simms v. Killian, 12 Ired. 
(N. C.) 252, 253. Another line of reasoning is based on the antiquated notion 
that the buyer’s promise is only to pay money and is quite independent of the 
seller’s undertaking to sell land. Lewis v. Grimes, 7 J. J. Marsh. (Ky.) 336. 
Probably, too, the old dislike of the Statute of Frauds has influenced some 
courts. The practically uniform rule, however, excepting cases of partial per- 
formance in equity, is that the contract can be enforced only against the party 
who has signed. Capehart v. Hale, 6 W. Va. 547; Love v. Atkinson, 131 
N. C. 544. 


SuRvivorsHip — Proor an CASE OF DEATH BY ComMoN DISASTER. — The 
beneficiary in a life insurance policy perished with the insured in a common 
disaster. The policy provided that if the beneficiary died before the insured, 
the proceeds of the policy should go to the legal representatives of the insured. 
Held, that the estate of the insured is entitled to the amount of the policy. Dunn 
v. New Amsterdam Casualty Co., 141 N. Y. App. Div. 478. 

For a discussion of the principles involved, see 16 Harv. L. Rev. 368. 
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TAXATION — PARTICULAR Forms OF TAXATION— INHERITANCE TAX ON 
PRopERTY EMBEZZLED BY Executor. — An executor embezzled large sums 
from the estate, and the state charged the residuary legatees with an inherit- 
ance tax on these funds. Held, that the tax is properly laid. In re Hite’s 
Estate, 113 Pac. 1072 (Cal., Sup. Ct.). 

Since an inheritance tax is a tax on the right of succession and not on prop- 
erty, it should be determined when title vests in the distributee and not when 
he is given possession. Matter of Sloane, 154 N. Y. 109; Estate of Woodard, 
153 Cal. 39. This, it is universally agreed, is at the testator’s death, for it 
is then that the legatee’s beneficial interest accrues. Mechanics’ Savings Bank 
v. Waite, 150 Mass. 234; Matter of Davis, 149 N. Y. 539. Accordingly, ap- 
preciations or depreciations subsequent to the testator’s death do not affect 
the amount of the tax. Hooper v. Bradford, 178 Mass. 95. But a legatee is 
never beneficially interested in sums which must be paid for lawful debts of 
the estate or reasonable expenses of administration, as in no manner can he 
receive these. They are, therefore, deducted from the value of the estate in 
determining the tax. In re Estate of Graves, 242 Ill. 212. But this deduction 
is limited to lawful debts and reasonable expenses of administration. Matter 
of Liss, 39 N. Y. Misc. 123; Matter of Havemeyer, 32 N. Y. Misc. 416. In 
the principal case, the legatees were beneficially interested in the embezzled 
funds, so this misconduct of the executor should no more affect the rights of 
the state than would an improper expenditure of the funds for the estate. 


TRANSFER OF STOCK — REFUSAL BY CORPORATION TO PAY TRANSFEREE 
BECAUSE OF TRANSFEROR’S INDEBTEDNESS. — The certificates of stock of the 
defendant bank provided that it was transferable only on the books of the 
bank. A stockholder assigned a certificate to the plaintiff without notice to 
the bank, and subsequently the defendant lent to the transferor. Because 
of this debt, the defendant refused to pay the plaintiff certain sums due to 
stockholders. Held, that the defendant must pay. Union Bank of Brooklyn v. 
United States Exchange Bank, 127 N. Y. Supp. 661 (App. Div.). 

The effect which provisions requiring registration of stock transfers in the 
books of a corporation have on the rights of the transferee and subsequent credi- 
tors of the transferor has been the subject of considerable conflict, but the better 
view protects the transferee. Continental Nat. Bank v. Eliot Nat. Bank, 7 Fed. 
369. Contra, Bultrick v. Nashua & Lowell Railroad, 62 N. H. 413. See 16 
Harv. L. Rev. 312. On principle this provision in a charter or certificate should 
affect only the rights of the corporation and its stockholders inter se. Mount 
Holly, etc., Co. v. Ferree, 17 N. J. Eq. 117. The question is then raised as to 
what must be stipulated in the charter or certificate and what rights of the cor- 
poration will be protected. It is clear that if it is provided that no transfer is 
valid unless registered and the transferor’s debts paid, the corporation will be 
protected as to all debts incurred prior to notice of the transfer. Union Bank 
v. Laird, 2 Wheat. (U. S.) 390; Rogers v. Huntingdon Bank, 12 Serg. & R. (Pa.) 
77. But in the principal case, the only provision was for registration, and in the 
absence of express statements, the common-law rule giving no lien to a corpora- 
tion on its stock for debts due from its stockholders should be followed. Bank 
of Holly Springs v. Pinson, 58 Miss. 421. The effect of this provision should be 
limited to protecting the corporation for paying dividends to stockholders of 
record or allowing them to vote. State ex rel. White v. Ferris, 42 Conn. 560; 
Smith v. American Coal Co., 7 Lans. (N. Y.) 317. 
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TricHoTomy IN Roman Law. By Henry Goudy, D.C.L., Regius Professor 
of Civil Law in the University of Oxford. Oxford: The Clarendon Press. 
1910. PP. 77- 

Hegel commended the Roman jurists for their frequent employment of 
trichotomies, which, he conceived, showed their logical power. But these three- 
fold divisions, in which the Roman books abound, have given great trouble 
to commentators and to modern jurists. Professor Goudy holds that the 
ingenuity which has been expended upon such trichotomies as the three pre- 
cepts of the opening title of the Institutes, the triple division of the sources 
of Roman Law, the classification of private law into persons, things, and ac- 
tions, the three kinds of possessory interdicts, and the words of the formulas, 
dare, facere, praestare, has been wasted, in that three-fold divisions were de- 
vised for their own sake and the law was forced into them as well as might be. 
He finds in Roman jurists, especially Ulpian, a “persistent tendency to tri- 
chotomy,”’ even at the expense of accuracy, completeness and logic, and explains 
this tendency by the symbolism of numbers and the significance of the number 
three, as symbolic of completeness, to which the ancients attributed so much 
importance in other connections. This mystic importance of the number three, 
he shows, appears in the law in two ways: First, it survived from the old law 
in provisions of the Twelve Tables (e. g. the three sales of a son in potestas, 
the trinoctium, the proclamation on three market-days), in old formulas (e. g. 
do, dico, addico) and in maxims (e. g. tres faciunt collegium); second, it was 
impressed upon the classical jurists, chiefly Ulpian, by their reading of Stoic 
philosophers. “It is not too much,” he tells us, “to say that wherever Ulpian 
gives a classification of an institution or doctrine into genera and species, we 
may expect to find it tripartite if the subject matter admits of it or may be 
forced into it.” The twenty-eight three-fold divisions or classifications which 
are discussed critically go far to confirm this thesis. 

Hofmann had pointed out already that symbolism of numbers plays a con- 
trolling part in the arrangement of the Digest. Sokolowski had shown how 
Stoic notions as to “essence” and “appearance” and “species” had influenced 
many texts otherwise inexplicable. Professor Goudy’ in a prior study (un- 
happily not generally available) had made a strong case for holding that the 
quadripartite division, subdivision and resubdivisions of obligations, so re- 
markable in the Institutes, must be attributed to symbolistic ideas. Add to 
these the present exposition of the tripartite classifications, and it must be 
confessed the theory is very plausible. Certainly it causes many difficulties 
which have puzzled jurists to disappear. Perhaps a stronger case is made, 
however, with respect to the trichotomies in classification, which are as a rule 
very artificial and often palpably faulty, than with respect to the traditional 
triads. Obviously the New York Code of Civil Procedure was not made under 
the influence of any ideas of number symbolism. Yet there are 63 three- 
fold groupings in that act, and if we eliminate four-fold groupings, which are 
next in frequency, there are not many left. As Lewis Carroll puts it, three is 
a “convenient number to state.” It is plural and yet not too large, and suggests 
itself naturally. Witness three days of grace, three callings of a party in de- 
fault, the oyez, oyez, oyez of the crier, the common statutory period of three 
days in which to move for a new trial, the common provision for three peremp- 
tory challenges, and the like. 

An example may illustrate how cautious we should be in attributing too 
much to a conscious desire to make triads. Suppose a future historian were 
expounding the institutions of to-day along similar lines. He would begin 
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with the symbolism of numbers as set forth by Mackey or Albert Pike and 
would show the great importance attributed to the number three. He would 
observe that King Edward VII was an eminent Mason and that from the begin- 
ning the highest offices among English Masons have been held by noblemen. 
He would point out that George Washington was the master of a masonic 
lodge, and that the leaders of the American Revolution and American constitu- 
tion makers, statesmen, judges and generals were largely Masons. Hence he 
would conclude the symbolic value of three, as expounded by masonic authors, 
was a fundamental tenet of intelligent Anglo-Americans in public life in the 
eighteenth and nineteenth centuries. Looking at British institutions from this 
point of view, he would find much to confirm his theory. He would find three 
kingdoms, arbitrarily excluding Wales. He would find sovereignty reposed, 
in theory, in King, Lords and Commons, and he would point out the long 
persistence of a useless House of Lords. He would refer to the three superior 
courts of common law, all with the same jurisdiction. After the Judicature 
Act, he would find three courts, the County Court, the Supreme Court of 
Judicature and the House of Lords, and he would remind his readers that the 
appellate jurisdiction of the House of Lords was restored after the original act 
had done away with it, and was regarded by eminent authorities as seriously 
impairing the judicial organization. He would find that the High Court was 
arranged in three divisions, that there were three judges in each department 
of the Court of Appeal, that High Court, Court of Appeal and House of Lords 
formed another trinity and that there were three heads of the judicial system, 
Chancellor, Chief Justice and Master of the Rolls. In American institutions, 
he would see the government divided into executive, legislative and judicial 
departments and would find the courts struggling to maintain an impossible 
analytical distinction along historical lines in the face of practical difficulties 
and at the expense of much useful legislation. He would show that the Judiciary 
Act provided for three federal courts and that when in 1891 a fourth was added, 
this impairment of the tripartite arrangement was so repugnant to American 
ideas of symbolism that the Circuit Court was abolished within ten years. 
All bills were read three times before passage, and many State constitutions 
expressly required this form, which was considered so sacred that statutes were 
declared void because it had not been complied with. Even in so practical a 
matter as military organization and tactics, he would say, the Americans in- 
sisted on the mystic number three. Their organization was a trinity of trinities: 
squads, sections, platoons; companies, battalions, regiments; brigades, divi- 
sions, corps. The Drill Regulations prescribed a regiment of three battalions, 
a brigade of three regiments, a division of three brigades, a corps of three divi- 
sions. Nay, the theoretical writers on tactics insisted that the correct battle- 
order was a formation in three lines, and this was the regular practice of the 
Duke of Wellington, who, we know, was a Mason! The American national game 
was built around the number three. There were thrice three players and thrice 
three innings, three bases, three outfielders, three out made an inning and the 
batter was allowed three strikes. The law, he would then point out, was per- 
meated with this number three. The institutional books said that property 
was real, personal and mixed; that actions were real, personal and mixed; 
that crimes were treasons, felonies and misdemeanors; that the jurisdiction of 
equity was exclusive, concurrent and auxiliary; that freeholds were conveyed 
by feoffment and livery, fine or recovery; that a use might be raised by feoff- 
ment to uses, bargain and sale, or covenant to stand seised; that there were 
contracts of record, specialties, and simple contracts, estoppels by record, by 
deed and in pais, and privity of contract, of estate, and of blood. He would have 
no trouble in showing that many of these were arbitrary and illogical and that 
most of them were inadequate. Trusts were said to be express, resulting or 
constructive, although the last two went on the same essential principle; in 
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equity pleading, there were bill, answer and replication, although the latter 
was the merest form; a defendant in equity might demur, plead or answer, 
and yet all three functions were performed by answer alone; most of the codes 
of procedure provided for complaint, answer and reply. And so on indefinitely. 
This might appear a very strong case. And yet it cannot be that regard for 
the number three as a symbol has had anything to do with the matter or that 
those who drew our codes and practice acts had ever heard of such a thing. 
Yet, conceding, as one must, that such speculations as Professor Goudy’s 
may lead us too far, one must concede also that he has called attention to a 
point of capital importance in connection with many distinctions and classifica- 
tions upon which juristic ingenuity has thus far made no impression commen- 
surate with the time and ability brought to bear upon them. No one who has 
to do with the classifications of the Roman jurists in the future can afford to 
overlook the element of number symbolism. R. P. 


THE CONSTITUTION OF THE UNITED StaTES. By David K. Watson. Chicago: 
Callaghan & Co. 1910. In two volumes. pp. xxxiii, ix, 1959. 


This work deals with the Constitution in a way that will be appreciated by 
any one interested either in the origin of the instrument or in the mode by 
which the courts have applied it to the various emergencies arising since it 
was framed. The historical introduction begins with the meeting in 1774 of 
the First Continental Congress and ends with the assembling of the Federal 
Constitutional Convention in 1787, giving in eighty-eight pages an account 
of the forces leading to a more perfect union, and also a description of the 
members of the Federal Constitutional Convention. Then follows the main 
part of the work. The plan adopted is to deal with constitutional questions 
in the order in which the topics arise in the Constitution itself, and to deal 
with each question in an historical fashion, giving, among other things, such 
light as is thrown upon each topic by the Articles of Confederation, the pro- 
ceedings of the Federal Constitutional Convention and of the several state 
conventions, contemporaneous letters, later letters and speeches, and the de- 
cisions of the courts. Throughout there is ample quotation from the Journal 
of the Federal Constitutional Convention, Elliot’s Debates, judicial opinions, 
and other sources. The result is a piece of work which does not duplicate any 
of the other treatises, but which in a useful manner supplements each of them. 
The time has gone by when all that is to be said as to the Constitution can be 
embodied in only two volumes. Consequently the plan of this work neces- 
sarily excludes an attempt to cite all the decisions and also an attempt to 
present in the author’s own words an idealized theory of the several topics. 
The author is well within his rights in thus limiting his plan; for citations can 
be gathered easily enough from digests and the like, and discussions can be 
found in many specialized treatises. After setting his limits, the author has 
worked within those limits with obvious diligence and with as much accuracy 
as can be expected in a presentation of so much material. The inevitable 
slips appear to be unimportant. On page 38 there is clearly something wrong 
with the chronology. On page 785 it is erroneously said that in Dartmouth 
College v. Woodward “The plaintiff was successful in all the courts of New 
Hampshire.” On page 791 it is said that in Ogden v. Saunders bills of ex- 
change had been endorsed to Ogden, whereas in truth they had been drawn 
on him and had been accepted. Such minute and immaterial errors cannot 
cause any fair-minded reader to question the author’s accuracy. Indeed it 
has already been said that the author’s diligence is obvious. The result is a 
work worthy to be placed beside the other general treatises on this vast and 
increasingly important subject. 











686 HARVARD LAW REVIEW. 


NEGOTIABLE INSTRUMENTS LAw, ANNOTATED, Second Edition. By Joseph D. 
Brannan, Bussey Professor of Law in Harvard University. Cincinnati: 
W. H. Anderson Company. 1911. pp. xxxiv, 330. 


Nothing but good can be said by the reviewer of this book. It has been en- 
tirely rearranged since the first edition, and the numerous decisions on the 
Negotiable Instruments Law, since that edition was published, give material for 
considerable additions. As the book is now arranged, under each section of the 
law the searcher finds an exhaustive collection of the pertinent cases decided 
by the courts; a statement of the slight differences that not infrequently exist 
between the laws of the several states which have passed the uniform law; 
the acute criticisms of Professor Ames, Judge Brewster, and Mr. McKeehan, 
extracted from the articles in which they originally appeared; and a com- 
parison of the corresponding section of the English statute. Not only 
American decisions but also the English cases are collected. As the English 
statute is, in many respects, similar to the American, these cases are often 
very important. The feature of the book that perhaps is the most valuable 
is the digesting of the most important cases cited. The author states exactly 
the facts and the points decided in each case digested, and does not take the 
easy and common substitute of merely quoting remarks extracted from the 
opinion of the court. His own occasional comments on the decisions, always 
acute and instructive, greatly add to their value. 

The articles of Professor Ames, Judge Brewster and Mr. McKeehan, as 
well as a letter of Mr. Arthur Cohen, of the English Bar, are reprinted after 
the annotated act. Comparative tables of the corresponding sections of the 
English Bills of Exchange Act and the Negotiable Instruments Law are added. 
In every way the book is a most convenient summary of legal decisions and 
criticism of the Negotiable Instruments Law. 

It is no disparagement of the work to add that it is not a treatise on the law 
of negotiable instruments. It does not purport to be. It rather assumes a 
preliminary knowledge of the subject. While no fault can be found with the 
author for not enlarging the scope of his work, the hope may nevertheless be 
expressed that we may have before long a full and scientific treatise on the law 
of negotiable instruments. The larger treatises on the subject, whatever their 
original merit, are now somewhat antiquated and the smaller books of recent 
years are too summary and incomplete in their treatment to be satisfactory. 

Ss. W. 





SUPPLEMENT TO A TREATISE ON THE INTERSTATE COMMERCE ACT AND DIGEST 
or DrEcIsIoNS CONSTRUING THE SAME. By Henry S. Drinker, Jr. Phila- 
delphia: George T. Bisel Co. 1910. 8vo, pp. 735. 


This volume is in the strictest sense a supplement to the two volumes pre- 
viously published by Mr. Drinker. Those two volumes were so useful that 
it is a satisfaction to have an addition to them. The present volume contains 
a full text of the Act to Regulate Commerce, as amended by the Mann-Elkins 
Law of June 18, 1910, and by previous amendments, which is printed with 
side notes and foot notes indicating and explaining the changes made by the 
Mann-Elkins Law. In Part I, “The Substantive Requirements of the Act,” 
and Part II, “The Enforcement of the Act,” the various sections of the original 
volumes are brought down to date. 

A large part of the present volume is taken up with digests of recent de- 
cisions in interstate commerce cases by the Interstate Commerce Commission, 
lower federal courts and the United States Supreme Court. The digests are 
well made and are kept within convenient compass. Appendix A contains 
annotations to Commission citations; Appendix B a table of commodity rates 
passed upon in recent cases. There is a table of the cases cited in the sup- 
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plement and an excellent index covering both the original treatise and the 
supplement. 

It is to be regretted that the large number of decisions in interstate com- 
merce cases, and the exigencies of publishers, made it necessary for this volume 
to be published before it was possible to know the effect of the amendments 
made by the Mann-Elkins Law in actual operation, but presumably Mr. 
Drinker will add to his book at a later time. Its value to attorneys handling 
interstate commerce cases would justify him in doing so. S. H. E. F. 





Writs AND OLIvEer’s RomAN LAw EXAMINATION GUIDE FOR BAR AND UNI- 
VERSITY (Questions and Answers). Third Edition, partly rewritten. 
By David T. Oliver, LL.M., of Trinity Hall, Cambridge, Barrister at Law, 
and W. Nalder Williams, M.A., LL.B., Lecturer at Selwyn College and 
formerly Scholar of Trinity College, Cambridge. London: Butterworth 
& Co. 1910. pp. x, 385, 21 (index). 


Americans will be interested in this book chiefly as an indication of the sort 
of examination in Roman law which is exacted of candidates for the Bar in 
England. It is intended for students preparing for English examinations only, 
and is made up from questions set in actual examinations. One must not 
expect too much under such circumstances, and, considering the necessary 
limitations, the work seems to have been done well — certainly much more 
thoroughly and critically than is usual in such books. A student who had read 
carefully might well find here a useful review. But American examinations in 
Roman law are not of such a character as to make a book of this kind expedient, 
= for other uses than preparation for examination it would not be worth 
while. R. P. 
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